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Docket No. 105967 


MOHAWK PETROLEUM COMPANY, 


Petitioner, 
v. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 

1940 

Dec. 24— Petition received and filed. Taxpayer noti- 
fied. Fee paid. 

‘¢  26—Copy of petition served on General Coun- 
sel. 

1941 

Jan. 28—Answer filed by General Counsel. 
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1941 

Jan.28—Request for hearing in San Francisco filed 

by General Counsel. 

‘“ 31L—Notice issued placing proceeding on San 
Francisco, Cal. calendar. Service of answer 
and request made. 

1942 

Feb. 25—Hearing set March 23, 1942 at San Fran- 

eisco, Calif. 

Mar. 25—Hearing had before Mr. Arnold on merits. 

Submitted. Motion to consolidate dockets 
105967, 68, 69, 70 and 71 granted. Stipu- 
lation of facts filed. Briefs due May 9, 
1942—rephies June 9, 1942. 

Apr. 4—Transcript of hearing of 3/25/42 filed. 

May %7—Brief filed by taxpayer. 

‘¢  9—Brief filed by General Counsel. 

“¢ —11—Copy of brief served on General Counsel. 

Jun. I—Reply brief filed by taxpayer. 6/9/42 copy 

served. 

Oct. 30—Opinion rendered, Arnold, Div. 12. De- 

cision will be entered for the respondent. 
11/3/42 copy served. 
Nov. 4—Decision entered, Arnold. Div. 12. 


1943 

Jan.29—Supersedeas bond in the amount of $33,- 
190.50 approved and ordered filed. 

‘¢  §-29—Pctition for review by U. 8S. Cireuit Court 
of Appeals, 9th Cireuit, with assignments 
of error filed by taxpayer. 


‘¢ ~~ 29—Proof of service filed by taxpayer. 
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1943 
Jan.29—Praecipe for record filed by taxpayer. .. 
‘*  29—Notice of filing praecipe for record with 
proof of service thereon, filed by con 
Agreed to. 
Feb. 6—Notice of appearance of R. Kon Slaugh- 
ter as counsel for taxpayer filed. [1*] «' 


APPEARANCES 
For Taxpayer: 


FRED H. BROWN, G.P.A. 
R. KEMP SLAUGHTER, ESQ., 


For Comm’r.: 
T. M. MATHER, ESQ. 
Docket No. 105968 


ALFRED L. MARSTEN, Jr., 


Petitioner, 
Ve 
COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 


(Printer’s Note: Docket Entries are the same as 
hsted in Docket No. 105967.) [2] 


*Page numbering appearing at top of page of original certified 
Transcript of Record. 
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APPEARANCES 
For Taxpayer: 
FRED H. BROWN, C.P.A. 
R. KEMP SLAUGHTER, ESQ., 


For Comm ’r.: 


T. M. MATHER, ESQ. 


Docket No. 105969 


LEWIS A. MARSTEN, 
Petitioner, 
v. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 


(Printer’s Note: Docket Entries are the same as 
listed in Docket No. 105967.) [3] 
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APPEARANCES 
For Taxpayer: 
FRED H. BROWN, C.P.A. 
R. KEMP SLAUGHTER, ESQ., 


For Comm’r.: 


T. M. MATHER, ESQ. 


Docket No. 105970 


EDWIN V. McKENZIE, 
Petitioner, 
v. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 


(Printer’s Note: Docket Entries are the same as 
listed in Docket No. 105967.) [4] 
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APPEARANCES 
For Taxpayer: 
FRED H. BROWN, C.P.A. 
R. KEMP SLAUGHTER, ESQ., 


For Comm’r.: 


T. M. MATHER, ESQ. 


Docket No. 105971 
ESTATE OF ALFRED L. MARSTEN, Dee’d. 
EDWIN V. MeKENZIE, Executor, 
Petitioner, 
vv. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 


(Printer’s Note: Docket Entries are the same 
as listed in Docket No. 105967.) [5] 
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United States Board of Tax Appeals 
Docket No. 105967 


MOHAWK PETROLEUM COMPANY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION 


The above named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (Bureau symbols—San Francisco Div- 
ision IRA:90-D DCE C:TS:PD SF:CCG) dated 
October 4, 1940 and as a basis of its proceeding al- 
leges as follows: 

(1) The petitioner is a corporation duly organ- 
ized and existing under and by virtue of the laws of 
the State of California and its address is 405 Mont- 
gomery Street, San Francisco, California. The 
returns for the period here involved were filed with 
the Collector of United States Internal Revenue for 
the First District of California. 

(2) The notice of deficiency (a copy of which is 
attached marked Exhibit A) was mailed to the peti- 
tioner on October 4, 1940. 

(3) The taxes in controversy are income taxes for 
the fiscal vears ended September 30, 1936 and Sep- 


8 Mohawk Petroleum Co., et al., vs. 


tember 30, 1937. The deficiencies asserted are 
$991.84 for the fiscal year ended September [6] 30, 
1936 and $15,603.44 for the fiscal year ended Sep- 
tember 30, 1937, making a total of $16,595.28 of 
which amount approximately $900.00 for the fiscal 
year ended September 30, 1936 and $9,000.00 for the 
fiscal year ended September 30, 1937 or a total of 
$9,900.00 is in controversy. 

(4) The determination of tax set forth in the 
said notice of deficiency was based on the following 
errors: 

(a) In determining the taxable net income of 
the petitioner for the fiseal year ended September 
30, 1936 the Commissioner erroneously disallowed a 
deduction of $5,044.13 representing a claimed loss 
on the abandonment of physical equipment conse- 
quent to the abandonment of an oil well located on 
property leased by the petitioner. 

(b) The Commissioner similarly erroneously dis- 
allowed losses claimed on the abandonment of 
sunilar physical equipment during the year ended 
September 30, 1937 in amount of $35,026.52. 

(5) The facts upon which the petitioner relies 
as the basis of its proceeding are as follows: 

(a) It was the petitioner’s consistent practice 
from the time it was organized in 1928 to charge 
intangible development costs in connection with the 
drilling of oil wells to expense. The tangible de- 
velopment costs for physical equipment used in con- 
nection with the drilling of oi] wells such as easing, 
pipe, oil rig, pumping equipment, ete., were capi- 
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talized in its accounts. The tangible equipment 
costs for each separate well was separately set up 
in its records. 

During the fiseal year ended September 30, 1936, 
petitioner abandoned its Red Ribbon Ranch Lease 
Well No. 6. The loss [7] attributable to the aban- 
donment of this well was computed in its accounts 
and claimed in its tax returns as follows: 


Total cost of tangible equipment capitalized (Well 
completed during fiscal year ended Sept. 30. 


Te es re es Face Sst, ewe he ae $9,093.60 
Less depreciation previously written off................... 4,049.47 
Year Ended Bbls. Produced Unit Rate Amount 
Sept. 30-30 12,421 ,032668392 405.77 
“ “—~31 22,876 _ VAtGoe 


BO 2420) oe Ooz9/IZ. 1361.22 
Deo foveoa? 052920749 1,245.95 


“34 8,785 - 289.21 
i —35 
oo 
VCE 3 See ee a 4,049.47 
LES hi ee 2 nr 5,044.13 


During the fiscal year ended September 30, 19387, 
petitioner abandoned its McKeehan Lease Wells 
No. 1 and No. 3 and its Earl Fruit Company Lease 
Well No. 1. The losses attributable to the abandon- 
ment of the said wells were computed in its accounts 
and claimed in its tax returns as follows: 
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McKeehan Well No. 1 
Total cost of tangible equipment capitalized (Well 
completed during fiscal year ended September 30, 


1934) 2 ae ee ee eer 22,304.17 
Less depreciation previously written off.................... 14,909.37 
Year Ended  Bbls. Produced Unit Rate Amount 


Sept. 30-34 105,426 ,043556776 4,592.02 
“ "35 114,161 063458951 7,244.54 


“ "36 40,122 “ 2,946.10 

“37 8,300 . 526.71 

DGG) ce. a eee 145909°37 
MOOS isc. accel oes vel 7,394.80 


[8] 
Earl Fruit Well No. 1 


Total cost of tangible equipment capitalized (Well 
completed during fiscal year ended September 30, 


1986) ....G ae eee eee $15,73591 
Less salvage value of tangible equipment removed 

fem well cant) 285s ee ee 2.20092 
Bags? 2... a AIG I1 0s ee 13,5300099 


McKeehan Well No. 3 
Total cost of tangible equipment capitalized (Well 
completed during fiscal year ended September 30, 


1965) 2... eee ee 16,542.36 
Less salvage value of tangible equipment removed 
froin Wiel cnc oe es 1,479.75 
Balance of equipment abandoned..................-....2-.+--- 15,062.61 
Less depreciation previously written off.................... 961.88 
| Year Ended  Bbls. Produced Unit Rate Amount 
Sept. 30-35 9,218  .063458951 584.96 
"36 5,938 . 376.92 
66 eee 
961.88 


OC oreo cieeeeees OR eee 14,100.73 
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The petitioner consistently computed its depre- 
ciation on tangible well equipment on the so-called 
unit of production method. That is to say, the an- 
nual depreciation on each separate lease was de- 
termined by dividing the potential production in 
barrels of that lease into the total equipment cost 
of that lease. The rate per barrel thus arrived at 
was then multiplied by the number of barrels pro- 
duced each year to determine the depreciation ap- 
plicable to each lease. In all cases where there was 
more than one well on a given lease no separate de- 
preciation account for each well was maintained in 
the taxpayer’s accounts but the production of each 
well was [9] separately kept so that it was possible 
to determine at any time the depreciation previously 
written off for any particular well by multiplying 
the production of the well by the unit depreciation 
rate. 

The Commissioner has erroneously held that the 
claimed losses were not deductible in the years dur- 
ing which the said wells were abandoned, but that 
the undepreciated cost of the said tangible well 
equipment should be recovered over the life of the 
remaining wells located on the said leases on the 
so-ealled ‘‘unit of production’? method. 

Wherefore, the petitioner prays that this Board 
may hear the proceeding and determine that the de- 
ficiency due from the petitioner for the fiscal year 
ended September 30, 19386 should not be in excess 
of approximately $100.00 and the deficiency for 
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the year ended September 30, 1937 should not be in 
excess of approximately $6,600.00. 
Counsel for Petitioner 
(Signed ) FRED H. BROWN 
465 California Street 
San Francisco, California 
Counsel: 
LESTER HERRICK and HERRICK 
465 California Street 
San Francisco, California [10] 


JURAT 


State of California, 
City and County of San Francisco 


SS. 


Alfred i. Marsten, Jr., being first duly sworn, 
deposes and says that he is President of Mohawk 
Petroleum Company, the petitioner above named; 
that he has authority to verify the foregoing peti- 
tion; that he has read the same or has had it read 
to him and is fannhiar with the statements con- 
tained therein, and that the statements contained 
therein are true, except those stated to be on 1n- 
formation and belief, and those he believes to be 


true. 
(Signed) ALFRED L. MARSTEN, JR. 
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Subseribed and sworn to before me this 19th day 
of December, 1940. 
(Signed) KATHRYN EH. STONE 
Notary Public in and for the City and County of 
San Francisco, State of California. 
My commission expires March 1, 1941 [11] 


EXHIBIT “A” 
Form 1231 SN-IT-2 


TREASURY DEPARTMENT 


Internal Revenue Service 
433 Federal Office Building 
San Francisco, California 


Oct. 4, 1940 

Office of 
Internal Revenue 
Agent in Charge 
San Francisco Division 
IRA :90-D 

DCE 
CO ESIES 

Si-CCG) 


Mohawk Petroleum Company, 
405 Montgomery Street, 
San Francisco, California. 


Gentlemen: 

You are advised that the determination of vour 
income tax liability for the taxable year(s) 1936, 
1937 and 1938, discloses a deficiency of $16,595.28 
for the taxable year(s) 1936 and 1937 and an over- 
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Exhibit *‘A’’—( Continued ) 
assessment of $5,660.87 for the taxable year(s) 1938 
as shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the de- 
ficiency mentioned. 

Within 90 days (not counting Sunday or a legal 
holiday in the District of Columbia as the 90th day) 
from the date of the mailing of this letter, you may 
file a petition with the United States Board of Tax 
Appeals for a redetermination of the deficiency. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, San 
Francisco, California for the attention of —Confer- 
ence Section— ‘The signing and filing of this form 
will expedite the closing of your return(s) by per- 
mitting an early assessment of the deficiency, and 
will prevent the accumulation of interest, since the 
interest period terminates 30 days after filing the 
form, or on the date assessment is made, whichever 
is earlier. 

Respectfully, 
GUY T. HELVERING, 
Commissioner, 
By Coulmed) F. M. HARLESS, 
Internal Revenue Agent in 
Charge 
Enclosures : 
Statement. 
orm of waiver and acceptance. [12] 


1) 
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Exhibit *‘A’’—(Continued) 

In making this determination of your income tax 
ability, careful consideration has been given to 
your protest dated May 22, 1940; to the statements 
made at the conferences held on June 18, 1940 and 
August 22, 1940 and to your claim for refund filed 
on September 23, 1939. 

It is noted that your claim for refund, covering 
the fiseal year ended September 30, 1936, is based 
upon the decision of the United States Circuit Court 
of Appeals in the case of Wilshire Oil Co. Ine. v. 
Commissioner, 95 Fed. (2d) 971. Inasmuch as the 
decision of the Cireuit Court of Appeals was re- 
versed by the United States Supreme Court, 308 
U.S. 90, 60 S. Ct. 18, the claim for refund will be 
disallowed and official notice will be issued by regis- 
tered mail in accordance with section 3772 (a) (2) 
of the Internal Revenue Code. 

The overassessment shown herein will be made 
the subject of a certificate of overassessment which 
will reach you in due course through the office of 
the collector of internal revenue for your district, 
and will be apphed by that official in accordance 
with section 322 of the Revenue Act of 19386, pro- 
vided that you fully protect vourself against the 
running of the statute of limitations with respect to 
the apparent overassessment referred to in this 
letter, by filing with the collector of internal rev- 
enue for your district, a claim for refund on form 
843, a copy of which is enclosed, the basis of which 
may be as set forth herein. [13] 
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Exhibit *‘A’’—(Continued ) 

A copy of this letter and statement has been 
mailed to your representatives, Lester Herrick ancl 
Herrick, 465 California Street, San Francisco, Cali- 
fornia, in accordance with the authority contained 
in the power of attorney executed by you and on 
file in this office. 


ADJUSTMENTS TO NET INCOME 
Fiscal Year Ended September 30, 1936 


Met ancome as disclosed by returm.......................-: $512, 26448 
Unallowable deductions and 
additional income 


CID eDIeCialON. 222.022.2202. sedis $23,866.65 

(lo)! ACE i See ee TC DS UBGEIS 

Wem apital -stOCk Stake: ............2-cc eek 8,979.00 37,889.78 
G(R] lates eee 550,154.26 
Nontaxable income and additional 

deductions 

epee IDeplenom 121.42 2501.....2..2 oe 13,913.90 

(e) Bad Debts recovered.................. 2,216.99 16,130.89 
iNieteinmemme Ad{uSted.........<.-....2).le25-eeeee sees caeeeee 534 023.3/ 


[14] 


EXPLANATION OF ADJUSTMENTS 


(a) In your return depreciation of equipment on 
the basis of production in relation to the oil reserve 
was claimed in the amount of $257,358.94. The de- 
duction claimed is adjusted as follows: 
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Allowed Deducted Decrease 
Well equipment ............ $132,115.49 153,676.88  2,5610a8 
General field equipment: 
Miscellaneous ............ 72,702.16 77,679.07 4,976.91 
Weedpatch absorp- 
tion ‘plant =. ..202ae. 22,090: 74 245661.96 t./7122 


Weedpatch gas line.. 5,783.90 1,341.03 (4.442537) 


233,492.29 257,358.94 23, 66@i6e 


(b) On your return you claimed the deduction 
of $5,044.13 in the fiseal year ended September 30, 
1936 (and $35,026.52 in the fiscal year ended Sep- 
tember 30, 1937) as a loss sustained through the 
abandonment of 01] well equipment at oil wells shut 
down during the taxable year although other wells 
on the same leaseholds continued to operate. 

You elected and have continued to deduct depre- 
ciation on your oil well equipment on your income 
tax returns on a unit of production basis based upon 
the total estimated production of oi] to be obtained 
from an entire leasehold. 

Since your tangible oil well equipment installa- 
tions on each leasehold in question consist of more 
than one installation and depreciation has been 
based upon the average lives of all such installa- 
tions, losses claimed on the normal retirements of 
such assets are not allowable inasmuch as an aver- 
age rate contemplates a normal retirement of assets 
both before and after the average life has been 
reached and there is therefore, no possibility of as- 
eertaining any actual loss under such circumstances 
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Exhibit *‘A’’-——( Continued ) 
until all assets contained in the group have been 
retired or disposed of. 

Therefore the losses claimed in the respective 
years are disallowed as deductions. See Article 28 
(e)-3, Regulations 94 and 101. [15] 

(c) The deduction on your return for capital 
stock tax in the amount of $18,513.00 is adjusted as 
follows: 


Original declared value of capital stock as 

disclosed by your capital stock tax return 

for the fiscal year ended June 30, 1936...... $9,000,000.00 
Add: Net income for fiscal year ended 


Septemmer 30, 1936....45 22s 554,023.37 
Mainisted declared Value. ......22.201l0ecs<ceeeeses+ee2- Dose 37 
Capital stock tax at $1.00 per $1,000.00 of 

7] [eo ee 9,534.00 
fe eclati@ ne MARC CCUEN 2... 220020.05- ee eee 18,513.00 
Excessive deduction disallowed...................... 8,979.00 


(d) he deduction in your return for depletion 
is increased as follows: [16] 
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Exhibit “‘A’’—( Continued ) 

(e) The account of C. F. Frederickson & Son 
amounting to $2,216.99 was charged off your books 
and claimed as a bad debt deduction in your return 
for the fiscal year ended September 30, 1935. The 
deduction thereof has been previously disallowed. 
The account was collected in December 1935 and 
credited to Miscellaneous Income. The deduction 
in your 1935 return having been previously dis- 
allowed, this amount is eliminated from income. [17] 


COMPUTATION OF TAX 
Fiscal Year Ended September 30, 1936 


Income Tax 


Medeaole Net iMCOMme.........-...-.-...--c2:seceecec----e---n00eecceee $534,023.37 
maome taxvavd 327 Percent. ...2...2..:42 Sess. s.cc esos 73,428.21 


Income tax assessed: 
Original list, Account No. 400017— 
First California District............ 70,436.37 


Additional May 24, 1940 list— 
Account No. 529002— 
First California District............ 2,000.00 
UE OPEC ESTY Sc | 72,436.37 


Wenmiency Ol tcome (aX cc.vs.5. 27 ere ee eas 991.84 


Lo 
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Exhibit *‘A’’—( Continued) 
ADJUSTMENTS TO NET INCOME 
Fiscal Year Ended September 30, 1937 


Net income as disclosed by line 27, 
page 2 ol youn petunia 109,045.17 


Unallowable deductions and 
additional income 


(a) Desleticme:.::....xterereeten 08 58,242.11 
(b) Depecciation..22....0. 25s 19,717.13 
(c) Bauipmemt Tfosees <8. .-s 35,026.52 
(d) Loss—Weedpatch absorption 
Mt sc so a7 2 
(@) Capital edn: ee 11,693.23 
(f) Capitalisteckitax=..... 3,622.00 129, 382:71 
Net: inc@metad iste. .... 1.00240. es eee eee. 238,387.88 


[18] 
EXPLANATION OF ADJUSTMENTS 


(a) The deduction in your return for depletion 
is adjusted as follows: 
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Exhibit **‘ A’’— (Continued ) 

(b) In your return depreciation of equipment 
on the basis of production in relation to the oil re- 
serve was claimed in the amount of $257,358.94. The 
deduction claimed is adjusted as follows: [19] 


Allowed Deducted Decrease 
Well equipment ............ $ 84,140.35 103,722.52 19/5327 
General field equipment: 
Miscellaneous ............ 52,436.13 56,605.08 4, 168095 
Weedpatch absorp- 
Honsplaldte......... = D7 io32 6,983.22 (2,793.10) 


Weedpatch gas line.. 2,470.17 1.22928 (71,2407) 


Terall uA fees 143;822:9/7 863'540:10 Tila 


(c) See adjustment (b) for 1936. 

(d) The loss claimed in your return on account 
of abandonment of the Weedpatch absorption plant 
is adjusted as follows: 


‘Te@tall_ cost of “BIOME..:......-.4.2:00 2 ese 85,339.86 
Less: Depreciation sustaiiied..::.........--sc-2----- 52,701.74 
Netecosteateabandemment:. ....21......225 22208... 33,288.02 
LessmsaliaGiee <6. cx tose ee  e 1,500.00 
INGE Wa eee tal eee ie 31,786.12 
Less deditetedsva. . 5... 22 et em eee 32,779.84 
Excessive deduction disallowed........................-- 1,041.72 


(e) In your return you claimed a loss of 
$3,076.96 on the sale of Weedpatch gas lines to Lo- 
mita Gasoline Company whereas it has been deter- 
mined that you realized a proffit of $8,616.27. Ad- 
justment therefor is accordingly made as follows: 
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Exhibit *' A’ —(Continued ) 


Amount received from sale......................---...--.--- 16,000.00 

OS ee 22,831.48 

Less: Depreciation sustained.......... [6 Gaels 

INetmeost atidate Of Sale... <i  eee cee 7383.13 

RON MERe AI Ze Glee she eee ook 8,616.27 

JLiC SS, TRE: Oded I ane ee ge 5:0 /6.96 

MR SrMeAGUStMMENIC 2.scle/<i-ccececseleleresede ee 11,693.23 
[20] 


(f) The deduction on your return for accrued 
capital stock tax is adjusted to the amount actually 
paid for the fiscal year ended June 30, 1938 as 
follows: 


Deduction for accrued capital stock tax............ $9,622.00 
eveowemayaient in. 1938.22... ee 2. oe. 6,000.00 


Difference restored to income..............--2..-----.--- 3,622.00 


COMPUTATION OF TAX 
Fiscal Year Ended September 30, 1937 


Income Tax: 
Normal Tax: 
Seine nnel iaCO mie 6.502 c20256 eps oan t22 238,387.88 
Less: Dividends received credit, for companies 
other than mutual investment companies 
(85 percent of dividends received from 


taxable domestic corporations)............ 2,885.75 
IN@Emialutax Net INGOme: fo 5.0-5) ee eters ac yeee 235,502.13 
8 percent of $ 2,000.00 (over 0 to $ 2,000) 160.00 


11 percent of $ 13,000.00 (over $ 2,000 to $15,000) 1,430.00 
13 percent of $ 25,000.00 (over $15,000 to $40,000) 3,250.00 
I> percent of $195,502.13 (over $40,000).................. 29,325.32 

Bes eile ttt a ls bat hoo ccs nce excel epee cetetevadise0seuuesecase 34,165.32 


[21] 
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Exhibit *‘A’’—(Continued ) 
Surtax on Undistributed Profits: 


Taxable m@t inc@mesc......cc.c.cc00.--<.----<ccccsseccsccconsed $238,387.88 
Lese: Nermal Var 2...2....ccscc0 oo eecccedecedeneeacteeee- 34, 165232 
mMichwstedmyeMineeme me... oneness... RR. 204,222.56 
Less: Dividends paidwenredit...........2c022..225.ci085-0- 60,500.00 
Undistributed net income..............0.00000..22200020--- 143,722.56 
7 Pereene of 20422726... oe 1 429.56 

IZ percenmteol $20 422026) 2.6 oook ec snczscecncn odes: 2,450.67 
De, petcetituoleyina Oar ol. ......... de es 6,945.53 
22 wewecht of 70/8445) ow. et 8,985.79 
27 @eércent of G21, USOO2........25 eee 5,721 08 
Detalles... 2.2: at ae 25,530.63 
esta. Soy av onde -n s2hee ee ee 34,165.32 
Total income tax (normal tax and surtax)................ 59,695.95 


Income tax assessed (normal tax and surtax): 
Original list, account No. 40001 1— 
First California District................ 19,092.51 
Additional list, account No. 529003— 
May 1940—First California 


PIS URLCE ch eee OR ee esse oo 25,000.00 44,092.51 
Dehitiencysok incomeitaics......-22..2.22. cee 15,603.44 
[22] 


ADJUSTMENTS TO NET INCOME 
Fiscal Year Ended September 30, 1938 


Net income as disclosed by line 28, 
pawe 2 Of YOUr retdWin. ... 2... ssc eae scenes $507,623.32 


Unallowable deductions and 
additional income 


(a) WoagleW@n oe. .ic22 2 23,301.97 
(bh) Depreeratieee 2......22.. 8,048.09 
(c) Abandonment losses .............. 37,864.73 
(d) Administrative expense .......... 27,500.00 96,714.79 


TOO. 5 2 iieis.-.....5edsateseeeaseeadectas ie eee ee eo 604,338.11 
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Exhibit ** A’’—( Continued ) 


Nontaxable income and additional 


deductions 
(e)) (Opera eG) ine, 2). nae 134,453.89 
Bete INcOmMe ACJUSEEG....... cose. ieee teense seen 469,884.22 


[23] 
EXPLANATION OF ADJUSTMENTS 


(a) The deduction in your return for depletion 
is adjusted as follows: 
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Exhibit *‘A’’—(Continued) 

(b) In your return depreciation of equipment 
on the basis of production in relation to the ou 
reserve was deducted in the amount of $51,872.67. 
The deduction claimed is adjusted as follows: 


Allowed Deducted Decrease 


Well equipment ...... Doped ieed 32,381.89 4,154.65 
General field 


equipment ............ 15,597.54 19/490.75 3,893.44 
1s) ee ee 43,824.26 51,872.67 8,048.09 
[24] 


(c) Equipment losses claimed in your return 
on account of the abandonment of certain wells are 
disallowed as a deduction for reasons explained in 
adjustment (b) for 1936. 

(d) Payments of $13,750.00 each made to your 
president, A. L. Marsten, Jr., and your vice-presi- 
dent, Lewis A. Marsten, in the guise of bonuses are 
held to be a distribution of income. The deduction 
thereof in your return is accordingly disallowed. 

(e) In your return you reported a taxable profit 
of $313,011.50 from the sale of your plant and 
equipment. ‘T'he profit reported is reduced by the 
sum of $134,453.89 representing adjustments made 
to plant and equipment accounts for the fiscal years 
1936, 1937 and 1938 as follows: 

1936 


Excessive depreciation disallowed......$23,866.65 
Less: Amount restored on your books 
Dy cledit to Stinmlusl re 7,848.31 16,018.34 


Red Ribbon Well #+6—Abandonment loss 
RUT set Sie Cares ec caetce ates cee ice ceil, Seek eDe cane 5,044.13 
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Exhibit “‘A’’—(Continued ) 


1937 
Excessive depreciation disallowed...................0.2...- 19,717.18 
Abandonment losses disallowed: 
WicKeehion, WWM 03 sci Feces. leases 14,100.73 
Wicinee nmin. Ve clit Ios. 0... eee oe 7,394.80 
Barl Paait WV eure | oc Bee 13,530.99 
Absorption plant (excessive loss claimed).... 1,041-72 
Excessive cost deducted — Weedpatch gas lines 
Sale ss... 2eoceccssloun ed eens 0 Saeen ee 11,693.23 
1938 
Excessive depreciation disallowed.......................... 8,048.09 
Abandonment losses disallowed: 
Kern County Land Co. Well #£4.................. 4127223 
blood. WWoell sigs oc ae ee 7,429.80 
ioe, Gavel sao... Jee ee 8,005.97 
bhloed VV ell ato. 2.s20.e 18,301.58 
Total adpastmmemt ¥ ....26/00..000065. ee 134,453.89 


[25] 
COMPUTATION OF TAX 
Fiscal Year Ended September 30, 1938 


Income Tax: 
Normal Tax: 
RMaxable n€t jmeome..2..........-2-22.22c.-c2-0-0-00-esaene ese. $469,884.22 
Less: Dividends received credit, for companies other 
than mutual investment companies 
(85 percent of dividends received from tax- 


able. domestic..corporations)....................-..2:- 7,208.00 
Wornial Tiaxnermincome......2:..2i2..22.<.cs. ee eee 462,676.22 


8 percent of $ 2,000.00 (over $ 0 to $ 2,000) 160.00 
11 percent of $ 13,000.00 (over $ 2,000 to $15,000) 1,430.00 
13 percent of $ 25,000.00 (over $15,000 to $40,000) 3,250.00 


15 percent of $422,676.22 (over $40,000) .................- 63,401.43 
T eteletetital GG... eee. 68,241.43 


Surtax on Undistributed Profits: 
Tamalble Wet. AnCOMIOE.. .........:c3etetees 6 eee 469,884.22 
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Exhibit *‘A’’—( Continued ) 


os. IN eet EE Sn nl 68,241.43 
BeremeISteG Net iINCOMEC...................--.2.eeccecceeccsceecceceeeenece 401,642.79 
ess: Dividends paid credit............................- weteenenees 816,877.94 
meistributed net inCOme..............-2.cccccccceceeceensecceseeees _ None 

MMPNEATIGOMC tAX 2.212.200.2000. seus cceeseesseneceedcecteececceeesevests 68,241.43 


Income tax assessed 
Original list, account No. 400004— —. 
First California District...............2......-2---+--- . 73,902.30 


Overassessment of income taX....-..2..-.2..c-cececeeeeeeeeeeee ee 5,660.87 


[Endorsed]: U.S.B.T.A. Filed Dec. 24, 1940. 
[26] 


[Title of Board and Cause. ] 
Docket No. 105967 
ANSWER. 


Comes now the Commissioner of Interna] Reve- 
nue, respondent above named, by his attorney, J. P. 
Wenchel, Chief Counsel, Bureau of Internal Reve- 
nue, and for answer to the petition filed by the 
above named petitioner, admits and denies as 
follows: | 

(1). Admits the allegations contained in para- 
graph (1) of the petition. . 

(2). Admits the allegations contained in para- 
graph (2) of the petition. 

(3). Admits that the taxes in controversy are in- 
come taxes for the fiscal years ended September 30, 
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1936 and September 30, 1987; that the deficiencies 
asserted are $991.84 for the fiscal year ended Sep- 
tember 30, 1936 and $15,603.44 for the fiscal year 
ended September 30, 1937, making a total of 
$16,595.28; denies the remaining allegations con- 
tained in paragraph (3) of the petition. [27] 

(4) (a) and (b). Denies that the Commissioner 
erred in the determination of the deficiency as al- 
leged in subparagraphs (a) and (b) of paragraph 
(4) of the petition. 

(5) (a). Admits the first paragraph contained 
in subparagraph (a) of paragraph (5) of the peti- 
tion, and that the petitioner consistently computed 
its depreciation on tangible well equipment on the 
so-called unit of production method, that in all cases 
where there was more than one well on a given lease 
no separate depreciation account for each well was 
maintained in the taxpayer’s accounts, but denies 
the remaining allegations contained in said para- 
graph. 

6. Denies generally and specifically each and 
every allegation in the petition not hereinbefore ad- 
mitted, qualified, or denied. 

Wherefore, it is prayed that the Commissioner’s 
determination be approved and the petitioner’s ap- 
peal denied. 

(Signed) J. P. WENCHEL 
T.M.M. 
Chief Counsel, Bureau of In- 
ternal Revenue. 


Commissioner of Internal Revenue oe 


Of Counsel: 
ALVA C. BAIRD, 
Division Counsel ; 
T. M. MATHER, 
Special Attorney, 
Bureau of Internal Revenue. 


[Endorsed]: U.S.B.T.A. Filed Jan. 28, 1941. 


[28] 
United States Board of Tax Appeals 
Docket No. 105968 
ALFRED L. MARSTEN, JR., 
Petitioner, 


Vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION 


(1) The petitioner is an individual and resides 
in the City and County of San Francisco, State of 
California. His business address is 405 Mont- 
gomery Street, San Francisco, California. The re- 
turns for the periods here involved were filed with 
the Collector of United States Internal Revenue for 
the First District of California. [29] 

(5) The facts upon which the petitioner relies 
as the basis for his proceeding are as follows: 

(a) The petitioner was the owner of 3,600 shares 
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of stock of Mohawk Petroleum Company. The said 
company distributed all of its assets to its stock- 
holders prior to October 4, 1940. The petitioner 
received a portion of the assets of the said Mohawk 
Petroleum Company as a liquidating dividend. The 
respondent asserts and petitioner admits that he is 
a transferee of the assets of the said Mohawk 
Petroleum Company. 


[Endorsed]: U. S. B. T. A. Filed Dee. 24, 
1940. [30] 


[Title of Board and Cause. ] 
Docket No. 105968 
ANSWER 


Comes now the Commissioner of Internal Reve- 
nue, respondent above-named, by his attorney, J. P. 
Wenchel, Chief Counsel, Bureau of Internal Reve- 
nue, and for answer to petition filed by the above- 
named petitioner, admits, denies, and alleges as 
follows: 

(1). Admits the allegations contained in para- 
graph (1) of the petition. 

(2). Admits the allegations contained in para- 
graph (2) of the petition. 

(3). Admits that the taxes in controversy are 
income taxes for the fiscal years ended September 
30, 1936 and September 30, 1937, that the defi- 
ciencies asserted are $991.84 for the fiscal year 
ended September 30, 19386 and $15,603.44 for the 
fiseal year ended September 30, 1937, but denies 
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the remaining allegations contained in paragraph 
(3) of the petition. [49] 

(4) (a) and (b). Denies that the Commissioner 
erred in the determination of the deficiencies as 
alleged in subparagraphs (a) and (b) of paragraph 
(4) of the petition. 

(5) (a). Admits the Een ortintin dd in 
subparagraph (a) of paragraph (5) of the petition. 

(5) (b). Admits the first paragraph contained 
in subparagraph (b) of paragraph (5) of the peti- 
tion, and that the company consistently computed 
its depreciation on tangible well equipment on the 
so-called unit of production method; that in all cases 
where there was more than one well on a given 
lease no separate depreciation account for each well 
was maintained in the taxpayer’s accounts; for lack 
of information, denies the remaining = Heeeolett 
contained in said paragraph. 

(6). Denies generally and specifically each and 
every allegation in the petition not hereinbefore 
admitted, qualified, or denied. 

(7). Further answering, respondent alleges as 
follows: 

1. Mohawk Petroleum Company has heretofore 
dissolved and distributed its assets to its stock- 
holders, including this petitioner, who assuméd all 
its habilities, including any liability for Federal 
income tax. 

2. The assets so transferred to petitioner had a 
value in excess of the Federal tax hability of Mo- 
hawk Petroleum [50] Company, for the taxable 
years ended September 30, 1936, and September. 30, 
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1937, involved in this proceeding, together with in- 
terest thereon as provided by law. 

3. Mohawk Petroleum Company is now, and 
ever since its dissolution has been, insolvent and 
without assets out of which its income tax lability, 
together with interest thereon as provided by law, 
ean be satisfied, and no part of said liability has 
ever been paid. 

4. The petitioner as transferee, and by reason 
of the facts herein alleged, is liable for the payment 
of the amount of the deficiencies here involved, to- 
gether with interest as provided by law. 

Wherefore, it is prayed that the petitioner’s 
appeal be denied, and that the Commissioner’s de- 
termination be approved, and that petitioner be 
held lable at law and in equity as transferee of the 
Mohawk Petroleum Company for a deficiency for 
the taxable year ended September 30, 1936, in the 
amount of $991.84, and for the taxable year ended 
September 30, 1937, in the amount of $15,603.44, 
together with interest thereon as provided by law. 

J. P. WENCHEL, 
TMM. 
Chief Counsel, Bureau of In- 
ternal Revenue. 
Of Counsel: 

ALVA C. BAIRD, 

Division Counsel; 
T. M. MATHER, 

Special Attorney, 

Bureau of Internal Revenue. 


[endorsed]: U. 8S. B. T. A. Filed Jan, 24, 
1941. [51] 
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United States Board of Tax Appeals 
Docket No. 105969 


LEWIS A. MARSTEN, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION 


(1) The petitioner is an individual and resides 
in the City and County of San Francisco, State of 
California. His business address is 405 Montgom- 
ery Street, San Francisco, California. The returns 
for the periods here involved were filed with the 
Collector of United States Internal Revenue for 
the First District of California. [52] 

(5) The facts upon which the petitioner relies 
as the basis for his proceeding are as follows: 

(a) The petitioner was the owner of 3,600 shares 
of stock of Mohawk Petroleum Company. The said 
company distributed all of its assets to its stock- 
holders prior to October 4, 1940. ‘The petitioner 
received a portion of the assets of the said Mohawk 
Petroleum Company as a liquidating dividend. The 
respondent asserts and petitioner admits that he 1s 
a transferee of the assets of the said Mohawk 
Petroleum Company. 


[Endorsed]: U. 8S. B. T. A. Filed Dee. 24, 
1940. [53] 
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[Title of Board and Cause. ] 
Docket No. 105969 
ANSWER 


Comes now the Commissioner of internal Reve- 
nue, respondent above named, by his attorney, J. P. 
Wenchel, Chief Counsel, Bureau of Internal Reve- 
nue, and for answer to the petition filed by the 
above-named petitioner, admits, denies, and alleges 
as follows: 

(1) Admits the allegations contained in para- 
graph (1) of the petition. 

(2) Admits the allegations contained in para- 
graph (2) of the petition. 

(3) Admits that the taxes in controversy are 
income taxes for the fiscal years ended September 
30, 1936 and September 30, 1937, that the defi- 
clencies asserted are $991.84 for the fiscal year 
ended September 30, 1936 and $15,603.44 for the 
fiscal year ended September 30, 1937, but denies 
the remaining allegations contained in paragraph 
(3) of the petition. [73] 

(4) (a) and (b) Denies that the Commissioner 
erred in the determination of the deficiencies as 
alleged in subparagraphs (a) and (b) of paragraph 
(4) of the petition. 

(5) (a) Admits the allegations contained in sub- 
paragraph (a) of paragraph (5) of the petition. 

(5) (b) Admits the first paragraph contained 
in subparagraph (b) of paragraph (5) of the peti- 
tion, and that the company consistently computed 
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its depreciation on tangible well equipment on the 
so-called unit of production method; that in all 
cases where there was more than one well on a 
given lease no separate depreciation account for 
each well was maintained in the taxpayer’s ac- 
counts; for lack of information, denies the remain- 
ing allegations contained in said paragraph. 

(6) Denies generally and specifically each and 
every allegation in the petition not hereinbefore 
admitted, qualified, or denied. 

(7) Further answering, respondent alleges as 
follows: 

1. Mohawk Petroleum Company has heretofore 
dissolved and distributed its assets to its stock- 
holders, including this petitioner, who assumed all 
its liabilities, including any lability for Federal 
income tax. 

2. The assets so transferred to petitioner had a 
value in excess of the Federal tax lability of Mo- 
hawk Petroleum Company, for the taxable years 
ended September 30, 1936, and [74] September 30, 
1937, involved in this proceeding, together with in- 
terest thereon as provided by law. 

3. Mohawk Petroleum Company is now, and ever 
since its dissolution has been, insolvent and without 
assets out of which its income tax liability. to- 
gether with interest thereon as provided by law. can 
be satisfied, and no part of said lability has ever 
been paid. . 

4. The petitioner as transferee, and by reason 
of the facts herein alleged, is liable for the payment 
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of the amount of the deficiencies here involved, to- 
gether with interest as provided by law. 
Wherefore, it 1s prayed that the petitioner’s ap- 
peal be denied, and that the Commissioner’s deter- 
mination be approved, and that petitioner be held 
hable at law and in equity as transferee of the Mo- 
hawk Petroleum Company for a deficiency for the 
taxable year ended September 30, 1936, in the 
amount of $991.84, and for the taxable year ended 
September 30, 1937, in the amount of $15,603.44, to- 
gether with interest thereon as provided by law. 
(Signed) J. P. WENCHEL, 
T.M.M. 
Chief Counsel, Bureau of In- 
ternal Revenue. 
Of Counsel: 
ALVA C. BAIRD, 
Division Counsel ; 
T. M. MATHER, 
Special Attorney, 
Bureau of Internal Revenue. 


[Endorsed]: U. S. B. T. A. Filed Jan. 28, 
1941. [75] 
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United States Board of Tax Appeals 
Docket No. 105970 


EDWIN V. McKENZIE, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION 


(1) The petitioner is an individual and resides 
in the City and County of San Francisco, State of 
California. His business address is 1049 Mills 
Building, San Francisco, California. The returns 
for the periods here involved were filed with the 
Collector of United States Internal Revenue for 
the First District of California. [76] 

(5) The facts upon which the petitioner relics 
as the basis for his proceeding are as follows: 

(a) The petitioner was the owner of 1,000 shares 
of stock of Mohawk Petroleum Company. The said 
company distributed all of its assets to its stock- 
holders prior to October 4, 1940. The petitioner 
received a portion of the assets of the said Mohawk 
Petroleum Company as a liquidating dividend. The 
respondent asserts and petitioner admits that he ts 
a transferee of the assets of the said Mohawk 
Petroleum Company. 


[Endorsed]: U.S. B. T. A. Filed Dee. 24, 
1940. [77] 
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[Title of Board and Cause. ] 
Docket No. 105970 
ANSWER 


Comes now the Commissioner of Internal Rev- 
enue, respondent above named, by his attorney, J. 
P. Wenchel, Chief Counsel, Bureau of Internal 
Revenue, and for answer to the petition filed by the 
above-named petitioner, admits, denies, and alleges 
as follows: 

(1). Admits the allegations contained in para- 
graph (1) of the petition. 

(2). Admits the allegations contained in para- 
graph (2) of the petition. 

(3). Admits that the taxes in controversy are 1n- 
come taxes for the fiscal years ended September 30, 
1936 and September 30, 1937, that the deficiencies 
asserted are $991.84 for the fiscal year ended Sep- 
tember 30, 1986 and $15,603.44 for the fiscal vear 
ended September 30, 1937, but denies the remaining 
allegations contained in paragraph (3) of the peti- 
tion. [96] 

(4) (a) and (b). Denies that the Commissioner 
erred in the determination of the deficiencies as al- 
leged in subparagraphs (a) and (b) of paragraph 
(4) of the petition. 

(5) (a). Admits the allegations contained in 
subparagraph (a) of paragraph (5) of the petition. 

(5) (b). Admits the first paragraph contained in 
subparagraph (b) of paragraph (5) of the petition, 
and that the company consistently computed its de- 
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preciation on tangible well equipment on the so- 
ealled unit of production method; that in all cases 
where there was more than one well on a given 
lease no separate depreciation account for each well 
was maintained in the taxpayer’s accounts; for lack 
of information, denies the remaining allegations 
contained in said paragraph. 

(6). Denies generally and specifically each and 
every allegation in the petition not hereinbefore ad- 
mitted, qualified, or denied. 

(7). Further answering, respondent alleges as 
follows: 

1. Mohawk Petroleum Company has heretofore 
dissolved and distributed its assets to its stock- 
holders, including this petitioner, who assumed all 
its liabilities, including any liability for Federal in- 
come tax. 

2. The assets so transferred to petitioner had a 
value in excess of the Federal tax liability of Mo- 
hawk Petroleum Company, for the taxable years 
ended September 30, 1936, and [97] September 30, 
1937, involved in this proceeding, together with in- 
terest thereon as provided by law. 

3. Mohawk Petroleum Company is now, and 
ever since its dissolution has been, insolvent and 
without assets out of which its income tax Hhability, 
together with interest thereon as provided by law, 
ean be satisfied, and no part of said liabilitv has 
ever been paid. 

4. The petitioner as transferee, and by reason 
of the facts herein alleged, is liable for the pay- 


44 Mohawk Petrolewm Co., et al., vs. 


ment of the amount of the deficiencies here involved, 
together with interest as provided by law. 


Wherefore, it 1s prayed that the petitioner’s ap- 
peal be denied, and that the Commissioner’s deter- 
mination be approved, and that petitioner be held 
hable at law and in equity as transferee of the Mo- 
hawk Petroleum Company for a deficiency for the 
taxable year ended September 30, 1936, in the 
amount of $991.84, and for the taxable year ended 
September 30, 1937, in the amount of $15,603.44, 
together with interest thereon as provided by law. 

(Signed) J. P. WENCHEL, 
T.M.M. 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
ALVA C. BAIRD, 
Division Counsel ; 
T. M. MATHER, 
Special] Attorney, 
Bureau of Internal Revenue. 


[Endorsed]: U.S. B. T. A. Filed Jan. 28, 1941. 
[98] 
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United States Board of Tax Appeals 


Docket No. 105971 


ESTATE OF ALFRED L. MARSTEN, Deceased, 
EDWIN V. McKENZIE, Executor 
Petitioner 
vs. 


COMMISSIONER OF INTERNAL REVENUE 
Respondent 


PETITION 


(1) The petitioner is Edwin V. McKenzie as 
Executor of the Estate of Alfred L. Marsten, De- 
ceased, and his address is 1049 Mills Building, San 
Francisco, California. The returns for the periods 
here involved were filed with the Collector of United 
States Internal Revenue for the First District of 
California. [99] 

(5) The facts upon which the petitioner relies as 
the basis for his proceeding are as follows: 

(a) The petitioner was the owner of 52,300 
shares of stock of Mohawk Petroleum Company. The 
said company distributed all of its assets to its stock- 
holders prior to October 4, 1940. The petitioner re- 
ceived a portion of the assets of the said Mohawk 
Petroleum Company as a liquidating dividend. The 
respondent asserts and petitioner admits that he 1s 
a transferee of the assets of the said Mohawk Petro- 
leum Company. 


[Endorsed]: U.S. B. T. A. Filed Dec. 24, 1940. 
[100] 
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[Title of Board and Cause. ] 
Docket No. 105971 
ANSWER 


Comes now the Commissioner of Internal Reve- 
nue, respondent above named, by his attorney, J. P. 
Wenchel, Chief Counsel, Bureau of Internal Reve- 
nue, and for answer to the petition filed by the 
above-named petitioner, admits, denies, and alleges 
as follows: 

(1). Admits the allegations contined in para- 
graph (1) of the petition. 

(2). Admits the allegations contained in para- 
graph (2) of the petition. 

(3). Admits that the taxes in controversy are 
income taxes for the fiscal years ended September 
30, 1936 and September 30, 1937, that the deficien- 
cies asserted are $991.84 for the fiscal year ended 
September 30, 1986 and $15,603.44 for the fiscal 
year ended September 30, 1937, but denies the re- 
maining allegations contained in paragraph (3) of 
the petition. [120] 

(4) (a) and (b). Denies that the Commissioner 
erred in the determination of the deficiencies as al- 
leged in subparagraphs (a) and (b) of paragraph 
(4) of the petition. 

(5) (a). Admits the allegations contained in sub- 
subparagraph (b) of paragrph (5) of the petition, 

(5) (b). Admits the first paragraph contained in 
paragraph (a) of paragraph (5) of the petition. 
and that the company consistently computed its de- 
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preciation on tangible well equipment on the so- 
called unit of production method; that in all cases 
where there was more than one well on a given lease 
no separate depreciation account for each well was 
maintained in the taxpayer’s accounts; for lack of 
information, denies the remaining allegations con- 
tained in said paragraph. 

(6). Denies generally and Presently each and 
every allegation in the petition not hereinbefore ad- 
mitted, qualified, or denied. 

(7). Further answering, respondent alleges as 
follows: 

1. Mohawk Petroleum Company has heretofore 
dissolved and distributed its assets to its stockhold- 
ers, including this petitioner, who assumed all its 
habilities, including any lability for Federal in- 
come tax. 

2. The assets so transferred to petitioner had a 
value in exeess of the Federal tax hability of Mo- 
hawk Petroleum Company, for the taxable vears 
ended September 30, 1936, and [121] September 30, 
1937, involved in this proceeding, together with in- 
terest thereon as provided by law. 

3. Mohawk Petroleum Company is now, and 
ever since its dissolution has heen insolvent and 
without assets out of which its income tax Hahility, 
together with interest thereon as provided by law, 
ean be satisfied, and no part of said liabilitv has 
ever been paid. 

4. The petitioner as transferee, and by reason 
of the facts herein alleged, is hable for the payment 
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of the amount of the deficiencies here involved, to- 
gether with interest as provided by law. 
Wherefore, it is prayed that the petitioner’s ap- 
peal be demed, and that the Commissioner’s deter- 
mination be approved, and the petitioner be held 
liable at law and in equity as transferee of the Mo- 
hawk Petroleum Company for a deficiency for the 
taxable vear ended September 30, 1936, in the 
amount of $991.84, and for the taxable vear ended 
September 30, 1937, in the amount of $15,603.44, 
together with interest thereon as provided by law. 
(Signed) J. P. WENCHEL 
T.M.M. 
Chief Counsel, 
Bureau of Internal Revenue. 
Of Counsel: 
ALVA C. BAIRD, 
Division Counsel ; 
T. M. MATHER, 
Special Attorney, 
Bureau of Internal Revenue. 


[Endorsed]: Filed Jan. 28, 1941. [122] 
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United States Board of Tax Appeals 
Docket No. 105967 


MOHAWK PETROLEUM COMPANY 
Petitioner 
VS. 


COMMISSIONER OF INTERNAL REVENUE 
Respondent 


STIPULATION OF FACTS 


It is hereby mutually stipulated and agreed by 
and between the parties hereto that the facts in 
respect to this matter are as follows: 

The petitioner, Mohawk Petroleum Company, ac- 
quired certain oil and gas leases upon lands in the 
Fruitvale Oil Field in Kern County, California, 
shortly after its organization in 1928. One of the 
leases so acquired was called the Red Ribbon Ranch 
Lease. At the time of the acquisition of this lease 
there was a producing oil well located thereon. Five 
additional wells were drilled on the said Red Rib- 
bon Ranch Lease by petitioner in 1929, 1930 and 
1931 and all of the five wells became producing oil 
wells. 

The petitioner has consistently closed its books 
and filed its income tax returns on the basis of a 
fiscal year ending September 30. All of the six wells 
located on the Red Ribbon Ranch Lease continued 
to produce crude oi! until during the fiscal year 
ended September 30, 1934, when one well became 
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nonproductive. This well, petitioner’s Red Ribbon 
IKkanch Lease Well No. 6, was finally abandoned in 
the fiscal year ended September 30, 1936. The other 
five wells located on the said Red Ribbon Ranch 
Lease continued to produce crude oil for several 
years after the year ended September 30, 1936. [123] 

On December 12, 1932, the petitioner entered into 
an oul and gas lease with EK. B. and Frona McKee- 
han covering certain lands in the Weedpatch Oil 
Field in Kern County, California. During the fiscal 
year ended September 30, 1934, two producing oil 
wells were drilled on the said McKeehan Lease and 
during the fiseal year ended September 30, 1935, one 
producing oi! well was drilled on the said lease. 
During the fiscal year ended September 30, 1937, 
Wells No. 1 and No. 3 on the said McKeehan Lease 
became nonproductive and were abandoned. Well 
No. 2 on the said lease continued to produce for sev- 
eral years after the fiscal year ended September 30, 
1937. 

On March 17, 1986, the petitioner entered into an 
oil and gas lease with Earl Fruit Company, a cor- 
poration, covering certain lands in Kern County, 
California. During the fiscal year ended September 
30, 1936, one oil well was completed on the said 
Karl Fruit Company Lease and during the fiseal 
year ended September 30, 1937, two additional wells 
were completed on the said lease. Karl Fruit Com- 
pany Lease Well No. 1 started production of crude 
oil in August 1936 and became nonproductive in 
May of 1987 and was abandoned prior to Septem- 
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ber 30, 1937. Well No. 2 on the said Earl Fruit 
Company Lease was completed in January 1937 but 
was not a commercially productive well and was 
abandoned shortly after completion and the capi- 
talized cost of the said well was written off as a 
dry hole loss and allowed as such by the respondent 
in the fiscal year ended September 30, 1937. Karl 
Fruit Company Lease Well No. 3 was completed in 
March 1987 and produced crude oil for several 
years after its completion. Two additional produc- 
ing wells were later completed on this lease. [124] 

Ever since its organization in 1928, petitioner has 
consistently deducted intangible development costs 
in connection with drilling oi] wells as expense and 
has capitalized the cost of tangible o11 well equip- 
ment. The cost so capitalized cf each separate well 
was set up separately in the petitioner’s books. The 
cost so capitalized applicable to the wells here in 
question is as follows: 


Red Ribbon Ranch Lease Well No. 6.................- $ 9,093.60 
iMermeenan ease vVell INOW 12 eeu. 22,304.17 
Mielceehan lease VV clio: Soe 2. 16,542.36 
Earl Fruit Company Lease Well No. 1...............- 15,735.91 


Ever since its organization in 1928, petitioner has 
consistently computed depreciation on the c¢apital- 
ized cost of its 011 wells on the so-called unit of pro- 
duction method. That is to say, the annual depre- 
ciation applicable to the capitalized cost of the wells 
located on a particular lease was determined by 
dividing the capitalized cost (after a 10% reduc- 
tion for estimated salvage value) of all the wells 
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on a particular lease by the estimated net potential 
crude oil production of the lease and the unit cost 
per barrel thus determined was then multiphed by 
the net number of barrels produced during the year 
from that particular lease to arrive at the amount 
of depreciation for the year. Exhibit ‘‘A’’ attached 
hereto and made a part hereof is a statement of the 
petitioner’s Red Ribbon Ranch Lease in analysis of 
the net capitalized cost of well equipment subject 
to depreciation, depreciation thereon, estimated 
total potential production, annual production, ete., 
by years from the year ended September 30, 1929 
to September 30, 1936, inclusive, in illustration of 
the method used in determining the annual depre- 
ciation of oil well equipment. The same_ basic 
method was used in determining depreciation of 
oil well equipment with respect to petitioner’s Me- 
Keehan Lease, hereinbefore referred to, and to de- 
preciation of [125] oil well equipment with respect 
to all other producing oil leases owned by _ peti- 
tioner. 

The depreciation reserve account in the peti- 
tioner’s general ledger relating to depreciation on 
the capitalized cost of its oil wells is segregated be- 
tween the depreciation appheable to each separate 
oil lease but is not segregated as between each sep- 
arate oil well located on a particular lease. 

Ever since its organization in 1928, petitioner has 
maintained a reeord of the crude oil production of 
each separate oil well. 

During the fiseal vear ended September 30, 1936, 
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petitioner wrote off as a loss consequent to the aban- 
donment of its Red Ribbon Well No. 6 in that year 
an amount of $5,044.13, which said amount was 
computed as follows: 


Total cost of tangible equipment capitalized.............. $9,093.60 
Less depreciation previously written off.................... 4,049.47 
Unit 
Net Bbls. Deprecn. 
Produced Rate 
ter applicable to 
Royalty to Red Ribbon 
Lessor— Ranch Lease 
Red Ribbon e 
Year ended Well No. 6 Equipment Amount 


Sept. 30, 1930 12,421 $.032668392 405.77 
Sept. 30, 1931 22,876 032668392 747.32 
Sept. 30, 1932 41,285 0329 Ol 196) -22 
Bem, 1932 37,847 1032920749 1,245.95 
Sept. 30, 1934 8,785 .032920749 289.21 


Sept. 30, 1935 None None 
Sept. 30, 1936 None None 
LGN2 IL. cnt ee ee eee 4,049.47 
2S, ESD GHSTORCES 1a Oe 1h a ae 5,044.13 


During the fiscal year ended September 30, 1937, 
petitioner wrote off as losses consequent to the aban- 
donment of its McKeehan Wells No. 1 and No. 3 
and its Earl Fruit Company Well No. 1 a total 
amount of $35,026.52, which amount was computed 
as follows: [126] 
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Loss on McKeehan Well No. 1 
Total cost of tangible equipment capitalized................ 
Less depreciation previously written off...........00......... 


Net Bbls. Unit 


Produced Deprecn. 
ter te 
Royalty applicable to 
to Lessor— cKeehan 
McKeehan Lease Well 
Year ended Well No. 1 Equipment Amount 


Sept. 30, 1934 105,426 $.043556776 4,592.02 
Sept. 30, 1935 114,161  .063458951 7,244.54 
Sept. 30, 1936 40,122 .0634538951 2,546:10 
Sept. 30, 1937 8,300 .063458951 526.71 


Lope? 2c... 8 ee ee 14,909.37 
Loss:on MeéNeehan’ Well: No. 1 ..........205.5.2.282. 
Loss on McKeehan Well No. 3 
Total cost of tangible equipment capitalized.............. 
Less salvage value of tangible equipment removed 


from: Sell... ee 


Balance of equipment abandoned.....................2.--2---+- 
Less depreciation previously written off.......-............ 


Net Bbls. Unit 
Produced Deprecn. 
Rovalt Ecable't 
oyalty applicable to 
to Lessor— Maree 
McKeehan Lease Well 
Year ended Well No. 3 Equipment Amount 


Sept. 30, 1935 9,218  $.063458951 584.96 
Sept. 30, 1936 5,938 063458951 376.92 
Sept. 30, 1937 None — 


Loss on MieKeehan Well Nov 3.................0.....00...-2.2:. 


Loss on Ear! Fruit Company Well No. 1 

Total cost of tangible equipment capitalized............ 
Less salvage value of tangible equipment removed 
FPO rR all osc. kee ee ee 


BaHCE n.-o...0. ee ee 
Depreciation previously written off.................-.--.-.---- 


$22,304.17 


14,909.37 


7,394.80 


16,542.36 


1 AToW 4s 


15,062.61 


961.88 


14,100.73 


1D,7o3 71 


2,204.92 


13,580.92 


None 


[127] 
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Petitioner did not adjust the cost of well equip- 
ment on account of depreciation in its computation 
of loss on the abandonment of Earl Fruit Com- 
pany Lease Well No. 1 because at the time of clos- 
ing its books for the fiscal year ended September 
30, 1936 it had no reliable engineering reports as to 
the possible potential crude oil production from this 
lease and accordingly had insufficient data to com- 
pute depreciation with respect to the said lease for 
the said year and did not compute any depreciation 
in its books nor claim any depreciation in its im- 
come tax return with respect to the said lease for 
the said year. Respondent computed and allowed de- 
preciation applicable to the well equipment located 
on said Earl Fruit Company Lease for the year 
ended September 30, 1936 as follows: 
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In his final determination of tax for the fiseal 
year ended September 30, 1936, the respondent dis- 
allowed the claimed deduction of $5,044.13 conse- 
quent to the abandonment of petitioner’s Red 
Ribbon Ranch Lease Well No. 6 and similarly disal- 
lowed during the fiscal year ended September 30, 
1937 claimed deductions totaling $35,026.52 conse- 
quent to the abandonment of petitioner’s McKee- 
han Lease Wells No. 1 and No. 3 and Earl Fruit 
Company Lease Well No. 1 for the following rea- 
son: [128] 

‘“(b) On your return you claimed the deduction 
of $5,044.13 in the fiscal year ended September 30, 
1936 (and $35,026.52 in the fiscal year ended Sep- 
tember 30, 1937) as a loss sustained through the 
abandonment of oil well equipment at oil wells shut 
down during the taxable year although other wells 
on the same leaseholds continued to operate. 

You elected and have continued to deduct depre- 
ciation on your oil well equipment on your income 
tax returns on a unit of production basis based upon 
the total estimated production of oil to be obtained 
from an entire leasehold. 

Since your tangible oil well equipment installa- 
tions on each leasehold in question consist of more 
than one installation and depreciation has been 
based upon the average lives of all such installations, 
losses claimed on the normal retirements of such as- 
sets are not allowable inasmuch as an average rate 
contemplates a normal retirement of assets both be- 
fore and after the average life has been reached and 
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there is therefore, no possibility of ascertaining any 
actual loss under such circumstances until all assets 
contained in the group have been retired or dis- 
posed of. 

Therefore the losses claimed in the respective 
years are disallowed as deductions. See Article 23 
(e)-3, Regulations 94 and 101.”’’ 

FRED H. BROWN 
For Petitioner 
J.P. WENCHEL, JR. 
For Respondent. [129] 
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Before the United States Board of Tax Appeals 
Docket No. 105967 
MOHAWK PETROLEUM COMPANY, 


Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent, 


Docket No. 105968 


ALFRED L. MARSTEN, JR., 
Petitioner, 
vo 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Docket No. 105969 


LEWIS A. MARSTEN, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
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Docket No. 105970 
EDWIN V. McKENZIE, 


Petitioner, 
VS. | 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. [132] 


Docket No. 105971 


ESTATE OF ALFRED L. MARSTEN, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
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San Francisco, California, 
March 25, 1942, 


2:00 P.M. 
Met pursuant to notice. 


Before: 


Hon, Wiliam W. Arnold, 
Member. 


Appearances: 


Fred H. Brown, Hsq., 
465 California Street, 
San Francisco, California, 
appearing for the Petitioners. 


T. M. Mather, Esq., 
appearing for the Commissioner of Internal 
Revenue, 
Respondent. [183] 


ed 


PROCHKEDINGS 


The Clerk: At the request of Mr. T. M. Mather 
we will take up Docket 105967, Mohawk Petroleum 
Company. He has a stipulation of facts to be pre- 
sented in this proceeding. 

Mr. Fred H. Brown, C.P.A., 465 California 
Street, San Francisco, California, appears for the 
Petitioners. 
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STATEMENT ON BEHALF OF RESPONDENT 


Mr. Mather: If your Honor please, in this ease, 
as well as the transferee cases that are associated 
with it, with respect to the transferor, Mohawk 
Petroleum Company, the parties have entered into 
a stipulation of facets. 

The case presents one issue, that is, whether or 
not the Petitioner is entitled to abandonment losses 
on oil well equipment, being on the unit of produc- 
tion basis for depreciation, and the wells that were 
abandoned being part of the tract. 

All the facts with respect to that issue have been 
stipulated. We ask the stipulation be submitted 
and that the Board fix the time for filing briefs in 
the case. 

If briefs are filed within 45 days they are to be 
filed concurrently. That is agreeable to the parties, 
I understand. 

The Member: The depreciation has been on a 
par unit valuation? 

Mr. Mather: It is on the unit of production 
basis [135] for depreciation. Depreciation is the 
only issue involved. No depletion is involved. 

The Member: That is on the equipment? 

Mr. Mather: Ou1l equipment. 

Now in the transferee cases, in the petition in 
those cases the petition admits transferee lability, 
and I understand from counsel that if any deficiency 
is determined in the transferor ease that the trans- 
ferees admit liability for the amount of that addi- 
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tional deficiency together with interest as provided 
by law? 

Horthat correct 7 

Mr. Brown: That is correct. 

The Member: Are these separate transferee 
cases ? 

My. Mather: Yes. The transferee cases are Al- 
fred L. Marsten, Jr., Docket No. 105968; Lewis A. 
Marsten, 105969; Edwin V. McKenzie, 105970; and 
the Estate of Alfred L. Marsten, 105971. 

The Member: Should the cases be consolidated ? 

Mr. Mather: I think probably so. 

Mr. Brown: Yes. 

The Member: Very well. The cases will be con- 
solidated for briefing and report. 

Your stipulation of facts covers all the cases? 

Mr. Mather: No. ‘The stipulation of facts only 
pertains to the transferor, the Mohawk Petroleum 
Company. [136] But if there is any deficiency de- 
termined against the transferor, Mohawk Petroleum 
Company, then these Petitioners, as transferees, ad- 
mit their lability for the amount of that deficiency, 
together with interest as provided by law. 

The Member: That is covered by your stipula- 
tion? 

Mr. Mather: That is an oral stipulation. It is 
not included in the transferor’s stipulation. 

Mr. Brown: That is correct. 

The Member: You speak for the Petitioners? 

Mr. Brown: I speak for the Petitioners; yes, 
Sir. 
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The Member: And the amount, if there is a de- 
ficieney, the full amount of the deficiency is assess- 
able against each transferee ? 

Mr. Mather: That is correct, your Honor. There 
will be no question, as I understand it, about the 
payment of the tax if a deficiency is determined in 
the Mohawk Petroleum Company case. That tax 
wil be paid. But these people who are the trans- 
ferees, they have admitted that transferee lability 
in each of the petitions filed by the various trans- 
ferees. 

The Member: There is no question as to the 
amount received by them as being sufficient to 
eover it? 

Mr. Brown: ‘There is no question about that. 

The Member: I want to get this straight. Very 
well, gentlemen. It will be so understood. [137] 

The Clerk: Simultaneous briefs on May 9th. 

The Member: Simultaneous briefs, gentlemen ? 

Mr. Brown: Yes. 

Mr. Mather: Satisfactory. 

The Member: Briefs to be filed concurrently on 
or before May 9th. Reply briefs on or before 

The Clerk: Thirty days—June 9th. 

The Member: June 9th. Is that satisfac- 
tory, gentlemen ? 

Mr. Mather: Yes. 

Mr. Brown: Yes. 

The Member: Very well. 

(Whereupon, at 2:10 P.M. hearing closed.) 
[138] 
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United States Board of Tax Appeals 


MOHAWK PETROLEUM COMPANY, 
Petitioner, et al.! 


V. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Docket Nos. 105967, 105968, 105969, 105970, 105971 
Promulgated October 30, 1942. 


Petitioner, having consistently taken deprecia- 
tion on oil well equipment on the unit of produe- 
tion method based on the estimated oil reserve 
of a lease and the cost of all equipment thereon, in 
the absence of a sale or showing of unusual condi- 
tions justifying earlier retirement, held not en- 
titled to take a retirement loss on equipment used 
in connection with an abandoned well on the lease 
while the lease is producing from other wells lo- 
eated thereon. 


Fred H. Brown, C. P. A., for the petitioners. 
T. M. Mather, Esq., for the respondent. 


OPINION 


Arnold: These consolidated proceedings involve 


'Proceedings of the following petitioners are con- 
solidated herewith: Alfred lL. Marsten, J1r.; Lewis 
A. Marsten; Edwin V. McKenzie; and Estate of 
Alfred L. Marsten, Deceased, Edwin V. McKenzie, 
Executor. 
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deficiencies In income taxes determined by the re- 
spondent against petitioner Mohawk Petroleum Co. 
for the fiscal years ended September 30, 1936 and 
1937, in the amounts of $991.84 and $15,603.44, re- 
spectively. 

The petitioners in Docket Nos. 105968, 105969, 
105970, and 105971 are admittedly transferees of 
the assets of the Mohawk Petroleum Co. and liable, 
as such transferees, for any deficiencies determined 
against the Mohawk Petroleum Co. herein, to- 
gether with interest thereon as provided by law. 

The question involved is whether the Mohawk 
Petroleum Co., hereinafter referred to as petitioner, 
is entitled to loss deductions in the amounts of $5,- 
044.13 and $35,026.52 claimed to have been sus- 
tained by it through the abandonment of oil well 
equipment in the fiscal years ended September 30, 
1936, and September 30, 1937, respectively. 

The facets were stipulated. 

The petitioner was in the taxable years a Cali- 
fornia corporation and filed its returns with the 
collector of internal revenue for the first district 
of California. The petitioner has consistently 
closed its books and filed its income tax returns 
on the basis of a fiseal year ending September 30. 

[139] 

The petitioner acquired certain oil and gas leases 
upon lands in the Fruitvale Oil Field in Kern 
County, California, shortly after its organization 
in 1928. One of the leases so acquired was ealled 
the Red Ribbon Ranch lease. At the time of the 
acquisition of this lease there was a producing oil 
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well located thereon. Five additional wells were 
drilled on the Red Ribbon Ranch lease by petitioner 
in 1929, 1930, and 1931 and all of the five wells be- 
came producing wells. All of the six wells located 
on the Red Ribbon Ranch lease continued to pro- 
duce crude oil until during the fiscal vear ended 
September 30, 1934, when one well became nonpro- 
ductive. This well, petitioner’s Red Ribbon Ranch 
lease well No. 6, was finally abandoned in the fiscal 
year ended September 30, 1936. The other five 
wells located on the Red Ribbon Ranch lease con- 
tinued to produce crude oil for several years after 
the year ended September 30, 1936. 

On December 12, 1932, the petitioner entered into 
an oil and gas lease with E. B. and Frona McKeehan 
covering certain lands in the Weedpatch Oil Field 
in Kern County, California. During the fiscal 
year ended September 30, 1934, two producing oil 
wells were drilled on the McKeehan lease and dur- 
ing the fiscal year ended September 30, 1936, one 
producing oil well was drilled thereon. During the 
fiscal year ended September 30, 1937, wells Nos. 1 
and 3 on the McKeehan lease became nonproduc- 
tive and were abandoned. Well No. 2 on such lease 
continued to produce for several years after the 
fiscal year ended September 30, 1937. 

On March 17, 1936, the petitioner entered into an 
oul and gas lease with the Earl Fruit Co., a corpor- 
ation, covering certain lands in Kern County, Cali- 
fornia. During the fiscal year ended September 30, 
1936, one oil well was completed on the Earl Fruit 
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Co. lease and during the fiscal year ended Septem- 
ber 30, 1937, two additional wells were completed 
on that lease. Earl Fruit Co. lease well No. 1 
started production of crude oil in August 1936 and 
become nonproductive in May 1937 and was aban- 
doned prior to September 30, 1937. Well No. 2 
on the Earl Fruit Co. lease was completed in Janu- 
ary 1937, but it was not a commercially productive 
well and was abandoned shortly after completion 
and the capitalized cost of the well was written 
off as a dry hole loss and allowed as such by the 
respondent in the fiscal year ended September 30, 
1937. Earl Fruit Co. lease well No. 3 was com- 
pleted in March 1937 and produced crude oil for 
several years after its completion. Two additional 
producing wells were later completed on this lease. 

Ever since its organization in 1928 petitioner has 
consistently deducted intangible development costs 
in connection with drilling oil wells as expense and 
has capitalized the cost of tangible oil well equip- 
ment. The cost so capitalized of each well was 
set up sepa- [140] rately in the petitioner’s books. The 
cost so capitalized appheable to the wells here in 
question is as follows: 


Red Ribbon Ranch Lease Well No. 6.................. $ 9,093.60 
McKeeham Lease WellWNo. 1..........0 022 22,304.17 
McKeehan Lease Well No. 3...........000000 eee eee cece 16,542.36 
Farl Fruit Company Lease Vell No. 1.02 15,7537! 


Kiver since its organization in 1928 petitioner has 
consistently computed depreciation on the so-called 
unit of production method, that is to say, the an- 
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nual depreciation applicable to the capitalized cost 
of oil well equipment located on a particular lease 
was determined by dividing the capitalized cost 
(after a 10 per cent reduction for estimated salvage 
value) of all the wells on a particular lease by the 
estimated net potential crude oil production of the 
lease and the unit cost per barrel thus determined 
was then multiplied by the net number of barrels 
produced during the year from that particular 
lease to arrive at the amount of depreciation for the 
year. Estimated oil reserves and resulting unit 
cost per barrel were for an entire lease and the 
estimate was based upon the aggregate potential 
production of all wells and no separate determina- 
tion of unit cost as to each separate well was made. 

The depreciation reserve account in the petition- 
er’s general ledger relating to depreciation on the. 
capitalized cost of its oil wells is segregated as be- 
tween the depreciation applicable to each separate 
oil lease, but is not segregated as between each sepa- 
rate oil well located on a particular lease. 

Ever since its organization in 1928 petitioner has 
maintained a record of the crude oil production of 
each separate oil well. 

During the fiscal year ended September 30, 1936, 
petitioner wrote off as a loss consequent to the aban- 
donment of its Red Ribbon well No. 6 in that year 
an amount of $5,044.18, which said amount was 
computed as follows: 
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Total cost of tangible equipment capitalized.............. $9,093.60 
Less depreciation previously written off: 


Unit 


Net Bbls. Deprecn. 
Produced Rate 
after applicable to 
Royalty to Red Ribbon 
Lessor— Ranch Lease 
Red Ribbon Well 
Year ended Well No. 6 Equipment Amount 


Sept. 30, 1930 12,421 $.032668392 409.77 
Sept. 30, 1931 22,876 032668392 (5fo2 
Sept. 30, 1932 41,285 03297129 | 1 36122 
Sept. ..30, 933" j7es47 S29 20749 Wle2aor 5 
Sept. 30, 1934 8,785 032920749 ZOOr2N 


Sept. 30, 1935 None ! None 
Sept. 30, 1936 None None 
yc) i: | | nnenbre Ae aeennreacemer (far. (haus Soh ee 404947 
Abandonment soss 4... eee ee 5,044.13 


[141] 


During the fiscal year ended September 30, 1937, 
petitioner wrote off as losses consequent to the 
abandonment of its McKeehan wells Nos. 1 and 3 
and its Earl] Fruit Co. well No. 1 a total amount of 
$35,026.52, which amount was computed as follows: 

Loss on McKeehan Well No. 1 


Total cost of tangible equipment capitalized.............. $22,304 7 
Less depreciation previously written off: 


Net Bbls. Unit 
Produced Deprecn. 
after ate 
Royalty applicable to 
to Lessor— cKeehan 
McKeehan Lease Well 
Year ended Well No. 1 Equipment Amount 


Sept. 30, 1934 103,426 $:043556776 47592:02 
sept. 30, 1935 114,16] :@63458951 /(24om 
Sept. 30, 1936 40,122  .063456951 2,546.16 
Sept. 30, 1937 8,300 .063458951 52007 | 


NGOS... cccteci li ee eee 14,909.37 


Loss on MecKeehaa Well Ne: 1................-0-2.-...0..--e 7,394.80 
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Loss cn McKeehan Well No. 3 


Total cost of tangible equipment capitalized.............. 16,542.36 
Less salvage value of tangible equipment removed 
NRO || eee ee > eee 1,479.75 
ialance of equipment abandomned............-......---.0-------- 15,062.61 
Less depreciation previously written off: 
Net Bbls. Unit 
Produced Deprecn. 
Rate 
Royalty applicable to 
to Lessor— cKeehan 
McKeehan Lease Well 
Year ended Well No. 3 Equipment Amount 


Sept. 30, 1935 9,218  $.063458951 584.96 
Sept. 30, 1936 5,938 .063458951 376.92 
Sept. 30, 1937. None — 


Weetah sole ee 8 ee 961.88 


ascron WicKeehan Well No, 3..-2c.-1ccccciicenc 2. eeeens 14,100.73 
Loss on Earl Fruit Company Well No. 1 
Total cost of tangible equipment capitalized............ lai 91 
Less salvage value of tangible equipment removed 
ING S0E). SEY | |e ee cles oo, 2,204.92 
[CI EV Ce Ge ec nee 13,530.99 
Depreciation previously written off....-.........--.-2--.----- None 


Petitioner did not adjust the cost of well equip- 
ment on account of depreciation in its computation 
of loss on the abandonment of the Earl Fruit Co. 
lease well No. 1 because at the time of closing its 
books for the fiscal year ended September 30, 1936, 
it had no reliable engineering reports as to the pos- 
sible potential crude oil production from this lease 
and accordingly had insufficient data to compute de- 
[142] preciation with respect to the lease for the year 
and did not compute any depreciaton in its books 
nor claim any depreciation in its income tax re- 
turn with respect to the lease for the year. Respon- 
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dent computed and allowed depreciation applicable 
to the well equipment located on the Earl Fruit Co. 
lease for the year ended September 30, 1936, as fol- 
lows: 


(6) 
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In his final determination of tax for the fiseal 
year ended September 30, 1936, the respondent dis- 
allowed the claimed deduction of $5,044.13 conse- 
quent to the abandonment of petitioner’s Red Rib- 
bon Ranch lease well No. 6 and similarly disallowed 
during the fiscal year ended September 30, 19387, 
claimed deductions totaling $35,026.52 consequent 
to the abandonment of petitioner’s McKeehan lease 
wells Nos. 1 and 3 and Ear! Fruit Co. lease well No. 
1, for the following reasons: 

(b) On your return your claimed the deduction 
of $5,044.13 in the fiscal year ended September 30, 
1936 (and $35,026.52 in the fiscal year ended Sep- 
tember 30, 1937) as a loss sustained through aban- 
donment of oil well equipment at oil wells shut down 
during the taxable year although other wells on the 
same leaseholds continued to operate. 

You elected and have continued to deduct depre- 
ciation on your oi] well equipment on your income 
tax returns on a unit of production basis based 
upon the total estimated production of oil to be 
obtained from an entire leasehold. 

Snee your tangible oil well equipment installations 
on each leasehold in question consist of more than 
one installation and depreciation has been based 
upon the average lives of all such installations, 
losses claimed on the normal retirements of such 
assets are not allowable inasmuch as an average 
rate contemplates a normal retirement of assets 
both before and after the average life has been 
reached and there is therefore, no possibility of as- 
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eertaining any actual loss under such circumstances 
until all assets contained in the group have been 
retired or disposed of. 

Therefore the losses claimed in the respective 
years are disallowed as deductions. See Article 
23 (e)—3, Regulations 9+ and 101. 

Article 23 (e)—3 of Regulations 94 and 101, in so 


far as pertinent herein, is set forth in the margin.! 
[143] 


(1) Art. 23 (e)—3. Loss of useful value.— * * * 

If the depreciable assets of a taxpayer consist 
of more than one item and depreciation, whether 
in respect of items or groups of items, is based upon 
the average lives of such assets, losses claimed on the 
normal retirement of such assets are not allowable 
inasmuch as the use of an average rate contein- 
plates a normal retirement of assets both before and 
after the average life has been reached and there 1s, 
therefore, no possibility of ascertaining any actual 
loss under such circumstances until all assets con- 
tained in the group have been retired. In order 
to account properly for such retirement the entire 
cost or other basis of assets retired, adjusted for 
salvage, will be charged to the depreciation reserve 
account, which will enable the full cost or other 
basis of the property to be recovered. 

In eases in which depreciable property is disposed 
of due to causes other than exhaustion, wear and 
tear, and normal obsolescence, such as casualty, ob- 
solescence other than normal, or sale, a deduction 
for the difference between the basis of the property 
(adjusted as provided in section 113 (b) and ar- 
ticles 1138 (a) (14)—1, 118 (b)—1, 118 (b)—2, and 
113 (b)—8) and its salvage value and/or amount 
realized upon its disposition may be allowed subject 
to the limitations provided in the Act upon ceduc- 
tion for losses, but only if it 1s clearly evident that 
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The petitioner contends that the unit of produc- 
tion method used by it in determining depreciation 
on its of well equipment contemplated that the lives 
of the oil wells on a particular lease would be the 
same, 1. e., as long as the lease on which such wells 
are located was commercially productive, and that 
the abandonment of any well and the retirement of 
its equipment prior to the time the lease becomes 
commercially nonproductive are premature and 
henee abnormal. The petitioner also contends that, 
since the method used by it was not based upon 
the average life of the individual well upon a given 
lease but upon the life of the lease, which is co- 
extensive with the longest life of any well located 
on such lease, the losses claimed are allowable under 
the provisions of the last paragraph of article 23 
(e)—3. (See note 1.) 

The fallacy of petitioner’s argument hes in the 
fact that it presupposes the life of the tangible 
equipment of a well to be coextensive with the life 
of the lease or so long as the lease on which the wells 


such disposition was not contemplated in the rate 
of depreciation. 

In the ease of classified accounts, if it is the con- 
sistent practice of the taxpayer to base the rate of 
depreciation on the expected hfe of the longest 
lived asset contained in the account, or in the ease 
of single item accounts if the rate of depreciation 
is based on the maximum expected hfe of the asset, 
a deduction for the basis of the asset (adjusted as 
provided in section 118 (b) and articles 118 (a) 
(14)—1, 118 (b)—1, 118 (b)—2, and 113 (b)—38) 
less its salvage value is allowable upon its retire- 
ment, “~ = ™* 
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are located is productive. It is common knowledge 
that some wells produce salt water and other dele- 
terious substances that eat out the casing, tubing, 
rods, lead lines, and other equipment, necessitating 
replacements of tangible equipment during the pro- 
ductive life of such wells. On the other hand 
equipment in some wells may still have considerable 
useful life after a well becomes nonproductive. The 
fact that a well becomes nonproductive and is aban- 
doned does not necessarily result in the complete 
loss of usefulness of the equipment thereon or ac- 
eelerate its depreciation or constitute abnormal re- 
tirement of the equipment. Such equipment may 
be and often is used at other wells. The stipula- 
tion shows that the wells involved were abandoned, 
but there is no evidence showing that the equipment 
thereon was also abandoned because it had lost its 
usefulness or that the abandonment of. the wells 
caused depreciation of the equip- [144] ment in ex- 
cess of that normally sustained. Except: that the 
stipulation shows that petitioner ‘‘wrote off’’ the 
amounts of $5,044.13 and $35,026.52 ‘‘as losses con- 
sequent to the abandonment of its’’ wells and claim- 
ed losses on its Income tax returns in such amounts, 
there is no evidence that the equipment was actually 
retired or abandoned because it had lost its econo- 
mic usefulness and had no more than scrap or sal- 
vage value or no value. 

The method used by petitioner contemplates the 
recovery of the entire cost of the equipment over 
the productive life of the lease. This method con- 
templates a normal] retirement of the equipment, 
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both before and after the average life has been 
reached. In the absence of a sale of the equipment 
for which the loss is claimed, or unusual or ab- 
normal circumstances which result in its destruction, 
obsolescence, or accelerated depreciation, no retire- 
ment loss is allowable so long as the lease continues 
to produce and other equipment on the same lease 
is in use. 

What was said in U. S. Industrial Aleohol Co., 
42 B. T. A. 1323, 13878-1379 (appeal pending, C. C. 
A., 2d Cir.), is equally applicable herein: 

The prineiple to be applied to a composite rate 
in such a ease as this, therefore, is that assets which 
are retired at the end of their normal hfe can not 
be permitted to furnish further compensation by 
way of a deduction for loss on retirement, even 
though they may be retired in advance of the aver- 
age life of the entire group. Their early retire- 
ment will be compensated for by depreciation taken 
after the average period has passed. 

What has been said, however, applies only to nor- 
mal retirements; and the converse of the statement 
is also true. If assets are removed from the group 
as a result of abnormal retirements resulting from 
unanticipated causes occurring before the end of the 
normal life attributed to such assets in arriving at 
the composite rate, the resulting loss is the proper 
eround for a deduction. Such losses are not to be 
eompensated for by way of depreciation. South- 
land Coal Co., 16 B. 'T. A. 50, and if not permitted 
as deductions will prevent the final recovery of the 
entire original cost. 
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It was stipulated that well No. 6, Red Ribbon 
Ranch lease, was abandoned in the year ended Sep- 
tember 30, 1936, and that wells Nos. 1 and 3, Me- 
Keehan lease, and well No. 1, Earl Fruit Co. lease, 
were abandoned in the year ended September 30, 
1937, for the reason that such wells became nonpro- 
ductive and that the petitioner wrote off as losses 
the respective amounts herein claimed. It is not 
the well which is subject to depreciation, but it is 
the equipment used in connection with the produc- 
tion of oil which is the subject of depreciation. The 
life of the well does not determine the life of the 
equipment. There is no evidence that the equip- 
ment had outlived its usefulness or that the retire- 
ment of the equipment was necessitated by unusual 
or abnormal circumstances. The evidence shows 
that well No. 6 produced a total of 123,214 barrels 
of oil. This is less than the average estimated oil 
reserve of the Red Ribbon Ranch lease. Such a 
showing, however, does not entitle petitioner to the 
deduction of a retirement loss under the cireum- 
stances [145] shown herein. See Acme Manifolding 
Co., 24 B. T. A. 429, and U. S. Industrial Alcohol 
Co., supra. 

The petitioner argues that it ought to be permit- 
ted to deduct the losses claimed because it kept rec- 
ords of the capitalized cost of equipment and the 
production of each well. However, in determining 
the depreciation allowable in years prior to the 
abandonment of the well for the purpose of com- 
puting the loss sustained the petitioner multiplied 
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the annual production by the rate used in determin- 
ing the depreciation allowance on the lease on which 
the well was located. As heretofore stated, such 
rate was based on the estimated oil reserve of the 
entire lease and the capitalized cost of all the oil 
well equipment on such lease, less 10 percent for 
salvage. The evidence fails to show the estimated 
oil reserve for any of the wells abandoned. Not 
having the estimated oil reserve of the individual 
wells, it is 1mpossible to determine the rate of de- 
preciation applicable to the equipment of each 
well on the unit of production basis, even though 
the cost of the equipment and production of each 
well is shown. 

Respondent in his determination allowed the loss 
claimed on well No. 2, Earl Fruit Co. lease, and 
there is no dispute as to that item. Well No. 1 
on that lease produced oil, and although for a com- 
paratively short time, under petitioner’s unit of 
production method for determining depreciation on 
well equipment there 1s no reason why the equipment 
in connection with this well should be treated differ- 
ently from that of wells abandoned on leases while 
other wells on the same lease continued to produce, 
since the Karl Fruit lease continued to produce after 
well No. 1 thereon was abandoned. The fact that 
petitioner had not determined the estimated oil re- 
serve of such lease at the time of closing its books 
for the fiscal year ended September 30, 1936, and 
did not deduct any depreciation 1s ummaterial. From 
the stipulation it appears that the oil reserve was 
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later determined and in computing petitioner’s tax 
liability for the year ended September 30, 1936, the 
respondent allowed depreciation on the unit of pro- 
duction basis employed by petitioner. 

The petitioner relies in particular upon the case 
of Witherspoon O11 Co., 34 B. T. A. 11380, claiming 
that the precise question here involved was presen- 
ted therein. A reference to the record of that case 
discloses that the issues raised involved only an al- 
leged partnership loss and disallowance of ‘‘unde- 
pleted cost.’’ The Board approved the action of 
the respondent as to these two issues. The decision 
entered therein was for the amounts of the defi- 
ciencies in taxes claimed by the respondent, no al- 
lowance being made upon recomputation of the de- 
ficiency under Rule 50 for any undepreciated costs 
of physical assets. Apparently the depreciation de- 
ductions allowed by the respondent in that case were 
not questioned. . 

Decisions will be entered for the respondent. 


(Seal of the Tax Court of the United States.) [146] 
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The Tax Court of the United States 
Washington 


(Seal) 


Docket No. 105967 


MOHAWK PETROLEUM COMPANY, 
Petitioner, 
v. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the determination of the Board, as 
set forth in its Opinion, promulgated October 30, 
1942, it is 

Ordered and Decided: That there are deficien- 
cies in income tax for the fiscal years ended Sep- 
tember 30, 1986 and 19387 in the respective amounts 
of $991.84 and $15,603.44. 

Enter: 
(Signed) WILLIAM W. ARNOLD 
Judge 


Entered Nov. 4, 1942 [147] 


Commissioner of Internal Revenue 85 


The Tax Court of the United States 
Washington 


(Seal) 


Docket No. 105968 


ALFRED L. MARSTEN, JR., 
Petitioner, 
v. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the determination of the Board, as 
set forth in its Opinion, promulgated October 30, 
1942, it is 

Ordered and Decided: That there is a liability 
at law and in equity on the part of this petitioner 
for income tax for the fiscal years ended September 
30, 1936 and 1937, in the amounts of $991.84 and 
$15,603.44, respectively, together with interest 
tehreon as provided by law, as transferee of the 
Mohawk Petroleum Company. 

Enter: 
(Signed) WILLIAM W. ARNOLD 
Judge 


Entered Nov. 4, 1942. [148] 
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The Tax Court of the United States 
Washington 


(Seal) 


Docket No. 105969 


LEWIS A. MARSTEN, 
Petitioner, 
Vv. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the determination of the Board, as 
set forth in its Opinion, promulgated October 30, 
1942, it is 

Ordered and Decided: That there is a lability 
at law and in equity on the part of this petitioner 
for income tax for the fiscal years ended September 
30, 1986 and 1937 in the amounts of $991.84 and 
$15,603.44, respectively, together with interest 
thereon as provided by law, as transferee of the 
Mohawk Petroleum Company. 

Enter : 
(Signed) WILLIAM W. ARNOLD 
Judge 


Entered Nov. 4, 1942. [149] 
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The Tax Court of the United States 
Washington 


(Seal) 


Doeket No. 105970 


EDWIN V. McKENZIKE, 
Petitioner, 


vy. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the determination of the Board, as 
set forth in its Opinion, promulgated October 30, 
1942, it is 

Ordered and Decided: That there is a lability 
at law and in equity on the part of this petitioner 
for income tax for the fiscal years ended September 
30, 1936 and 1937 in the amounts of $991.84 and 
$15,603.44, respectively, together with interest 
thereon as provided by law, as transferee of the 
Mohawk Petroleum Company. 

Enter: 
(Signed) WILLIAM W. ARNOLD 
Judge 


Entered Nov 4, 1942. [150] 
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The Tax Court of the United States 
Washington 


(Seal) 


Docket No. 105971. 


HSTATE OF ALFRED L. MARSTEN, Deceased, 
KEK DWIN V. McKENZIE, Executor, 
Petitioner, 
v. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the determination of the Board, as 
set forth in its Opinion, promulgated October 30, 
1942, it is 

Ordered and Decided: That there is a liability 
at law and in equity on the part of this petitioner 
for income tax for the fiscal years ended September 
30, 1936 and 1937 in the amounts of $991.84 and 
$15,603.44, respectively, together with interest 
thereon as provided by law, as transferee of the 
Mohawk Petroleum Company. 

Enter: 
(Signed) WILLIAM W. ARNOLD 
Judge 


Entered Nov. 4, 1942. [151] 
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United States Board of Tax Appeals 
(Now designated 
‘The Tax Court of the United States’’) 


Docket No. 105967 


MOHAWK PETROLEUM COMPANY, 
Petitioner, 
v. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Docket No. 105968 


ALFRED L. MARSTEN, JR., 
Petitioner, 
v. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Docket No. 105969 
LEWIS A. MARSTEN, 


Petitioner, 
v 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
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Docket No. 105970 
EDWIN V. McKENZIE, 
Petitioner, 
Ne 


COMMISSIONER OF INTERNAL REVENUE, 
tespondent. 
[152] 
Docket No. 105971 


ESTATE OF ALFRED L. MARSTEN, Deceased, 
KDWIN V. MeKENZIE, Executor, 
Petitioner, 
Vv. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 
[153] 


PETITION FOR REVIEW AND 
ASSIGNMENTS OF ERROR 


To The Honorable Judges of The United States 
Cireuit Court of Appeals for the Ninth Cirenit : 
The petitioners in this cause, Mohawk Petroleum 
Company, a California corporation, Edwin V. Me- 
Kkenzie as Exeeutor of the Estate of Alfred L. Mar- 
sten, Deceased, Edwin V. MeKenzie, an individual. 
Alfred LL. Marsten, Jr., an individual, and Lewis A. 
Marsten an individual, by thei attorneys. Edwin 
V. MeKenzie and Jacob H. Sapiro, hereby file their 
petition for a review by the United States Cireuit 
Court of Appeals for the Ninth Cireuit, of the de- 
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cision by the United States Board of T’'ax Appeals, 
rendered on November 4, 1942 (47 B.T.A.-130) in 
the case of Mohawk Petroleum Company against 
Commissioner of Internal Revenue, Docket No. 
105967, Alfred L. Marsten, Jr. against Commis- 
sioner of Internal Revenue, Docket No. 105968, 
Lewis A. Marsten against Commissioner of Internal 
Revenue, Docket No. 105969, Edwin V. Mckenzie 
against Commissioner of Internal Revenue, Docket 
No. 105970, and Estate of Alfred L. Marsten, De- 
ceased, against Commissioner of Internal Revenue, 
Docket No. 105971, which were consolidated for 
hearing and decision, and which determined defi- 
ciencies in the petitioner Mohawk Petroleum Com- 
pany’s Federal income taxes and undistributed 
profits for the fiscal [154] year ended September 30, 
1936 in amount of $991.84, and for the fiscal year 
ended September 30, 19387 in amount of $15,603.44, 
and respectfully show: 


E. 

That petitioner, Mohawk Petroleum Company, is, 
and at all times mentioned herein was, a corpora- 
tion duly organized and existing under and by vir- 
tue of the laws of the State of California, with its 
principal office at San Francisco, California; that 
petitioner. Edwin V. McKenzie, as Exeeutor of the 
state of Alfred L. Marsten, is the duly appointed, 
qualified and acting Executor of the Estate of Al!- 
fred L. Marsten, Deceased, and at the time of his 
death a resident and inhabitant of San Francisco, 
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California; said decedent died, testate, on March 4, 
1937. His will was admitted to probate in the Super- 
ior Court of the State of California, in and for the 
City and County of San Francisco, on March 19, 
1937, on which said date said Edwin V. McKenzie 
then and there became, and ever since has been, and 
now is, Executor of said will and estate. 

That the petitioners, Alfred L. Marsten, Jr., 
Lewis A. Marsten, Edwin V. McKenzie, are, and 
each of them is, an individual; all petitioners re- 
side in and are inhabitants of San Francisco, Cali- 
fornia. The returns for the periods here involved 
were filed by each of said petitioners with the Col- 
lector of Internal Revenue for the First District 
of California. [155] 

Petitioner, Alfred L. Marsten, Jr., is the owner 
of 3600 shares, petitioner Lewis A. Marsten is the 
owner of 3600 shares, petitioner Edwin V. McKen- 
zie is the owner of 1,000 shares, and petitioner Ed- 
win V. McKenzie as Executor of the Estate of Al- 
fred L. Marsten, Deceased, is the owner of 52,300 
shares of the capital stock of Mohawk Petroleum 
Company. The said Company distributed all of its 
assets to its stockholders prior to October 4, 1940. 
Each of the petitioners except Mohawk Petroleum 
Company received a portion of the assets of said 
Mohawk Petroleum Company as a liquidating divi- 
dend. Other than Mohawk Petroleum Company, 
each of the petitioners admits that he is a trans- 
feree of the assets of the said Mohawk Petroleum 
Company. 
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Je 

The nature of the controversy is as follows: 

The controversy involves the proper determina- 
tion of the lability of petitioner, Mohawk Petro- 
leum Company, for Federal income and undistri- 
buted profit taxes for the fiscal years ended Sep- 
tember 30, 1936 and September 30, 1937. The notice 
of deficiency was mailed to said petitioners on Octo- 
ber 4, 1940. The deficiencies asserted and set forth 
therein are $991.84 for the fiscal year ended Septem- 
ber 30, 1936, and $15,603.44 for the fiscal year ended 
September 30, 1937, and a total of $16,595.28. 

The petitioners other than Mohawk Petroleum 
Company, in [156] dockets No. 105968, No. 105969, 
No. 105970, and No. 105971, are admittedly trans- 
ferees of the assets of Mohawk Petroleum Company 
and liable, as such transferees, for any deficiencies 
determined against Mohawk Petroleum Company 
herein, together with interest thereon, as provided 
by law. Hereinafter, reference will be made to Mo- 
hawk Petroleum Company as petitioner. 

The petitioner has consistently closed its books 
and filed its income tax returns on the basis of a 
fiseal year ending September 30th. During the said 
tax years of 1936 and 1937, petitioner abandened 
four oil wells which had been capitalized on is 
books as follows: 


Red Ribbon Ranch Lease, Well #6................ $ 9,093.60 
McKeehan Lease, eee See. 22, 50217 
McKeehan Lease, ae. ee: 16254 2:36 


Earl Fruit Co. Lease, Vc: 5) re ore fo 730-91 
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All of these wells are situated in Kern County, 
Califorma. In each of the three leases involved, 
other wells continued to produce after the several 
above-referred-to abandonments. The detail of these 
leases and wells is set forth in the stipulation of 
facts presented to the United States Board of Tax 
Appeals, which is part of the records herein. 

iver since the organization of petitioner in 1928, 
it has consistently deducted mtangible development 
costs in connection with drilling oil wells as ex- 
pense, and has capitalized the cost of tangible oil. 
well equipment. The cost so capitalized of each well 
was set up separately in petitioner’s books and in 
accordance with the above lst. [157] 

Ever since its organization the petitioner has de- 
preciated the tangible well equipment connected 
with the wells on each lease on the ‘‘unit of pro- 
duction’’ method, such method being applied in such 
manner and with such records that the amount of 
depreciation taken. with each well was determin- 
able. Depreciation for each lease was determined 
(after a ten per cent reduction for salvage value) 
annually, by multiplying (1) the depreciation rate 
by (2) the barrels of 01] produced bv the several 
wells on the lease. A separate depreciation reserve 
account was kept for the depreciation relating to 
each lease. Ever since its organization petitioner 
maintained records of the barrels of oil produced 
by each well. Therefore it was immaterial whether 
depreciation was computed (1) by multiplying the 
production of each well by the rate and ageregating 
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the depreciation thus computed as to each well, or 
(2) by multiplying the aggregate production of all 
wells by the rate. From either method the same total 
of depreciation results. That part of the total de- 
preciation, developed by the second method, applic- 
able to either or any of the wells is determinable 
at any time by mere arithmetical calculation and 
with the same certainty as if the first method had 
been followed. 

The petitioner abandoned the equipment con- 
nected with the certain wells here involved contem- 
poraneously with the abandonment of the wells of 
which the equipment was an integral part. 

During the fiscal year ended September 30, 1936, 
petitioner wrote off a loss consequent to the aban- 
donment of [158] Red Ribbon Well #6 in that 
year in the amount of $5,044.13. The detail of that 
computation is set forth in the agreed Statement 
of Facts before the United States Board of Tax 
Appeals. 

During the fiscal year ended September 30, 1937, 
petitioner wrote off as losses consequent to the 
abandonment of the other three wells as follows: 


ieiccehan Well -4.. .ceeie. . . ... $ 7,394.80 
inteueecham Well 462. .....20,....... 14,173.00 
amt Hinieiioe. Well #iacss)....... 13,530.99 
Total $35,026.52 


In his final determination of tax for the fiscal 
vear ended September 30, 1936, the respondent dis- 
allowed the foregoing items for the following rea- 
sons: 
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‘“(b) On your return you claimed the deduction 
of $5,044.13 in the fiscal year ended September 30, 
1936 (and $35,026.52 in the fiscal year ended Sep- 
tember 30, 1937) as a loss sustained through the 
abandonment of oil well equipment at oil wells shut 
down during the taxable year although other wells 
on the same leaseholds continued to operate. 

You elected and have continued to deduct depre- 
ciation on your o1] well equipment on your income 
tax returns on a unit of production basis based upon 
the total estimated production of oil to be obtained 
from an entire leasehold. 

Since your tangible oil well equipment installa- 
tions on each leasehold in question consist of more 
than one installation and depreciation has been 
based upon the average lives of all such installa- 
tions, losses claimed on the normal retirements of 
such assets are not allowable inasmuch as an aver- 
age rate contemplates a normal retirement of assets 
both before and after the average life has been 
[159] reached and there is therefore. no possibility 
of ascertaining any actual loss under such cireum- 
stances until all assets contained in the group have 
been retired or disposed of. 

Therefore the losses claimed in the respective 
vears are disallowed as deductions. See Article 23 
(e)-3, Regulations 94 and 101.”’ 

That thereafter the petitioners herein duly filed a 
petition in the United States Board of Tax Appeals 
claiming a reduction of said deficiencies in the sum 
of approximately $900.00 for the 1936 fiscal vear, 
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and the sum of approximately $9,000.00 for the 
1937 fiscal year by virtue of the abandonment of the 
said wells, together with the well equipment therein. 

That in due course the said appeal to the United 
States Board of Tax Appeals came on for hearing 
and was submitted upon agreed and _ stipulated 
facts. That thereafter the said Board entered its 
findings of fact, opinion and decision, in which it 
disallowed the said deductions claimed by the peti- 
tioners and determined the deficiencies for the fiscal 
years 1936 and 1937 as the same are fixed by the 
Commissioner of Internal Revenue. In its opinion 
the Board stated its reasons for its conelusions as 
follows: 

1. That the method used by petitioner contem- 
plates the recovery of the entire cost of the equip- 
ment over the productive life of the lease, and such 
method contemplates a normal retirement of the 
equipment both before and after the average life 
has been reached; that in the absence of a sale of 
the equipment or unusual or abnormal circum- 
stances resulting in its destruction, [160] obso- 
lescence, or accelerated depreciation, no retirement 
loss is allowable so long as the lease continues to 
produce, and other equipment on the same lease is 
in use. 

2. That the stipulation of facts shows that the 
wells were abandoned but not that the equipment 
thereon was abandoned because it had lost its use- 
fulness or that the abandonment of the wells caused 
depreciation of the equipment in excess of that nor- 
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mally sustained, nor that the equipment had out- 
lived its usefulness nor that the retirement was ne- 
cessitated by unusual or abnormal circumstances. 

In due course, and on November 4, 1942, the said 
Board entered its decision pursuant to and in ac- 
cordance with its said opinion. 


Ts 

The petitioners, and each of them, being ag- 
grieved by said opinion, decision and order of the 
United States Board of Tax Appeals, desires a re- 
view thereof, in accordance with the statutes in 
such case made and provided, by the United States 
Cireuit Court of Appeals for the Ninth Circuit, 
within which eireuit is located the office of the Col- 
lector of Internal Revenue wherein was filed the 
income tax returns of all of said petitioners for the 
years involved herein. 


RY: 


ASSIGNMENTS OF ERROR 

The petitioners, and each of them, assign as er- 
ror [161] the following acts and omissions of the 
Board of Tax Appeals: 

(1) In the failure to allow as a deduction from 
petitioner Mohawk Petroleum Company’s gross in- 
come for the fiscal vear ended September 30, 1936, 
the depreciated value as capitalized on its books of 
the well equipment whieh was abandoned contem- 
poraneously with the abandonment of Red Ribbon 
Raneh Lease Well No. 6, in the approximate sum 
of $900.00 ; 
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(2) In the failure to allow as a deduction from 
petitioner Mohawk Petroleum Company’s gross in- 
come for the fiscal year ended September 30, 1937, 
the depreciated value as capitalized on the books of 
the well equipment which was abandoned contem- 
poraneously with the abandonment of McKeehan 
Lease Wells No. 1 and No. 3 and Ear] Fruit Com- 
pany Lease Well No. 1, in the approximate aggre- 
gate sum of $9,000.00; 

(3) In holding that physical equipment in oil 
wells on leased property where such equipment on 
each well is depreciated on the number of units 
(barrels of oil) that the entire lease is supposed to 
produce is the same as taking a ‘‘composite rate’’ 
of depreciation on all physical assets of the said 
petitioner ; 

(4) In holding, based on the assumption in 
Paragraph 3 herein, that because said petitioner is 
taking a composite rate of depreciation against any 
and all its assets it may not deduct in any one year 
a specific amount for abandonment of well equip- 
ment because abandonment is a normal incident of 
depreciation. [162] 

(5) In holding that the depreciation rate allows 
for normal discards, or abandonment, and that no 
loss may be taken for them. 

(6) In holding that any composite or average 
rate of depreciation necessarily includes all ahan- 
donments, however substantial in value; that a re- 
serve for abandonments is included within such 
depreciation rate. 
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(7) in holding that the abandonment of an oil 
well and its equipment, however substantial its 
value, is an ordinary coneomitant and corollary to 
depreciation and included within it; that the loss 
by abandonment is not such ‘‘an unusual or abnor- 
mal cireumstanee which results either in the de- 
struction, obsolescence or accelerated depreciation’’. 

(8) In holding that when an oil well 1s aban- 
doned and its equipment is likewise abandoned, the 
latter is not necessarily abandoned because it has 
lost its usefulness, or that the abandonment of the 
well causes depreciation of the abandoned equip- 
ment in excess of the depreciation normally sus- 
tained. 

(9) In holding that well equipment which is of 
that nature which requires abandonment when an 
oil well is abandoned has neither outlived its useful- 
ness nor is occasioned by either unusual or abnor- 
mal circumstances. 

(10) In the failure to hold that where well 
equipment is abandoned the remaining asset value 
is thereby reduced by the value of such abandoned 
equipment and there is only left the lessened value 
of the remaining equipment to thereafter depreci- 
ate. [163] 

(11) In the failure to give effect to the statute 
law of the State of California, Act No. 4916, 
Statutes of 1915, Page 104, as amended; Statutes 
of 1931, page 1645, as amended; Statutes of 1929, 
page 924, as amended; Statutes of 1917, page 1586; 
1919, page 1116; 1921, page 1724; 1929, page 923; 
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1931, page 1644; Vol. 2 General Laws of California 
(Deering’s) page 2398, and specifically to Sections 
3, lo and 16 thereof, and regulations issued under 
and pursuant to its authority respecting the aban- 
donment of oil wells and requiring that oi! well 
casings be left in abandoned wells to prevent dam- 
age to petroleum and gas deposits from infiltrating 
water and to prevent damage to underground and 
surface water suitable for domestic and irrigating 
purposes. 

(12) In the failure to give effect to Article 23 
(in-18) of Regulations 94 of the United States 
Treasury Department, Bureau of Interna! Revenue, 
issued under and pursuant to the Revenue Act of 
1936, declaring that the depreciation of improve- 
ments In oil and gas wells is solely referable to de- 
preciation and is not based in whole or in part on 
any reserve for the abandonment of any such equip- 
ment, the said regulations declaring the following 
principle: | 

‘“The amount deductible on this account (de- 
preciation of improvements in the case of oil 
and gas wells) shall be such an amount based 
upon its cost or other basis equitably dis- 
tributed over its useful life as will bring such 
property to its true salvage value when no 
longer useful for the purpose for which such 
property was acquired’’. [164] 


Wherefore, petitioners herein pray that this 
honorable Court may review said opinion, decision 
and order of the United States Board of Tax Ap- 
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peals, and reverse and set aside same; that a tran- 
script of record be prepared in aceordance with 
law and rules of this Court, and transmitted to the 
Clerk thereof for filing, and appropriate action be 
taken to the end that the manifest errors herein 
complained of may be reviewed and corrected by 
this Court. 
Respectfully submitted, 
JACOB H. SAPIRO 
EDWIN V. McKENZIE 
Attorneys for all of said 
petitioners. 
1049 Mills Building 
San Francisco, California. 
(Duly verified. ) 


[Endorsed]: T.C.U.S. Filed Jan. 29, 1943. [165] 


[Title of Board and Causes. ] 


NOTICE OF FILING PETITION FOR 
REVIEW [167] 


lo Honorable J. P. Wenchel, Chief Counsel, Bu- 
reau of Internal Revenue, Washington, D. C. 


You are hereby notified that the petitioners above 
named, to wit, Mohawk Petroleum Company, Alfred 
L. Marsten, Jr., Lewis A. Marsten, Edwin V. Mc- 
Kenzie, and Edwin V. McKenzie, Executor of the 
state of Alfred L. Marsten, Deceased, did on the 
29th day of January, 1942, file with the Clerk of 
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the United States Board of Tax Appeals, now 
designated ‘‘The Tax Court of the United States”’, 
Washington, D. C., a petition for review by the 
United States Cireuit Court of Appeals for the 
Ninth Circuit of the decision of the Board hereto- 
fore rendered in the above entitled proceeding. A 
copy of the petition for review and assignments of 
error as filed is hereto attached and served upon 
you. 


Dated this 29th day of January, 1943. 
EDWIN V. McKENZIE 
J. H. SAPIRO 
Attorneys for petitioners. 
1049 Mills Building, 
San Francisco, California. 
[168] 
Service of the above and foregoing notice, to- 
gether with a copy of the petition for review and 
assignments of error mentioned therein, is hereby 
acknowledged this 29th day of January, 1943. 
(Signed) J. P. WENCHEL 
Chief Counsel, Bureau of In- 
ternal Revenue. 


[Endorsed]: T.C.U.S. Filed Jan. 29, 1948. [169] 
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[Title of Board and Causes. ] 
PRAECIPEH FOR RECORD [170] 


To the Clerk of the United States Board of Tax 
Appeals (Now designated ‘‘The Tax Court of 
the United States’’): 


You will please prepare, transmit, and deliver to 
the Clerk of the United States Circuit Court of 
Appeals for the Ninth Cireuit, copies duly certified 
as correct of the following documents and records 
in the above-entitled proceedings in connection with 
the petition for review by the said Circuit Court 
of Appeals for the Ninth Circuit, heretofore filed 
by Mohawk Petroleum Company, Alfred L. Mars- 
ten, Jr., Lewis A. Marsten, Edwin V. McKenzie, 
and Edwin V. McKenzie, executor of the Estate of 
Alfred L. Marsten, Deceased, petitioners in said 
proceeding : 

(1) Docket entries of the proceedings before the 
Board. 

(2) Pleadings before the Board. 

(a) Petitions filed herein, together with an- 
nexed copy of deficiency letter. 
(b) Answers filed herein. 


(3) Stipulation of facts filed Mareh 25, 1942 at 
the hearing before the Board. 

(4) Report of proceedings had at hearing by 
Board March 25, 1942. 

(5) Findings of fact, opinion, orders and de- 
eision of the Board: 

(a) Opinion promulgated and entered Oc- 
tober 30, 1942; [171] 
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(b) Decisions entered November 4, 1942. 

(6) Petition for review and assignments of 
error of petitioners, Mohawk Petroleum Company, 
Alfred L. Marsten, Jr., Lewis A. Marsten, Edwin 
V. McKenzie, and Edwin V. McKenzie, executor of 
the Estate of Alfred L. Marsten, Deceased, filed 
January 29th, 1943. 

(7) Notice of filing petition for review ad- 
dressed to Hon. J. P. Wenchel, Chief Counsel, Bu- 
reau of Internal Revenue, dated January 29th, 1943, 
together with acknowledgment of service endorsed 
thereon. 

(8) This praecipe, together with proof of 
service. 

JACOB H. SAPIRO 
EDWIN V. McKENZIE 
Attorneys for Petitioners. 


[Endorsed]: T.C.U.S. Filed Jan. 29, 1943. [172] 


[Title of Board and Causes. ] 
NOTICE OF FILING PRAECIPE [173] 


To: Honorable J. P. Wenchel, Chief Counsel, Bu- 
reau of Internal Revenue, Washington, D. C. 


You are hereby notified that petitioners on review 
in the above entitled proceeding did on the 29th 
day of January, 1943, file with the Clerk of the 
United States Board of Tax Appeals (now desig- 
nated ‘‘The Tax Court of the United States’’) a 
praecipe, a copy of which, as filed, is hereto at- 
tached and served upon you. 
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Dated this 29th day of January, 1948. 
JACOB H. SAPIRO 
EDWIN V. McKENZIE 
Attorneys for Petitioners. 
Personal service of the foregoing notice, together 
with a copy of the praecipe mentioned therein, is 
hereby acknowledged this 29th day of January, 
1943. 
Agreed to. 
(Signed) J. P. WENCHEL 
Chief Counsel, Bureau of In- 
ternal Revenue. 
Attorney for Respondent. 


[Endorsed]: 'T.C.U.S. Filed Jan. 29, 1943. [174] 


[Title of Board and Causes. ] 
CERTIFICATE OF CLERK 


I, B. D. Gamble, clerk of The Tax Court of the 
United States, do hereby certify that the foregoing 
pages, 1 to 174, inclusive, contain and are a true 
eopy of the transcript of record, papers, and pro- 
eeedings on file and of record in my office as ealled 
for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 
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In testimony whereof, I hereunto set my hand 
and affix the seal of The Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 16th day of February, 1943. 

[Seal] B. D. GAMBLE | 

Clerk, The Tax Court of the 
United States. 


[Endorsed]: No. 10373. United States Circuit 
Court of Appeals for the Ninth Circuit. Mohawk 
Petroleum Company, a California corporation, Hd- 
win V. McKenzie, as Executor of the Estate of 
Alfred L. Marsten, deceased, Edwin V. McKenzie, 
Alfred L. Marsten, Jr., and Lewis A. Marsten, 
Petitioners, vs. Commissioner of Internal Revenue, 
Respondent. ‘Transcript of the Record. Upon 
Petition to Review Decisions of the ax Court of 
the United States. 


Filed February 23, 1943. 
PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
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In the United States Cireuit Court of Appeals 
For the Ninth Cireuit 


No. 103873 


MOHAWK PETROLEUM COMPANY, AL- 
FRED L. MARSTEN, JR. LEWIS A. 
MARSTEN, EDWIN V. McKENZIE, and 
ESTATE OF ALFRED L. MARSTEN, De- 
ceased, EDWIN V. McKENZIE, Executor, 

Petitioners, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


STATEMENT OF POINTS AND DESIGNA- 
TION OF RECORD UNDER RULE 19 


Pursuant to Rule 19, petitioners, Mohawk Petro- 
leum Company, Alfred L. Marsten, Jr., Lewis A. 
Marsten, Edwin V. McKenzie, and Estate of Alfred 
L. Marsten, Deceased, Edwin V. McKenzie, Execu- 
tor, submit herein their statement of the points on 
which they intend to rely in the above entitled ac- 
tion, and herein designate the portions of the reeord 
which they think necessarv for the consideration of 
their petition to review the decision of the United 
States Board of Tax Appeals (now designated 
United States Tax Court). as follows: 

1. Statement of Points: Said petitioners intend 
to rely on cach and all of the points set forth in the 
Assignments of Error contained in their petition 
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for review, heretofore filed with the Clerk of the 
United States Board of Tax Appeals (nuw desig- 
nated United States Tax Court), and, therefore, 
hereby adopt each and all of their said assignments 
of error as the points on which they intend to rely. 

2. Said petitioners hereby refer to, and incor- 
porate herein by reference, that certain ‘‘Stipula- 
tion Designating Portions of the Record to be 
Printed’’, dated February 13, 1943, and executed 
by counsel for the respective parties to the above 
entitled action, which said stipulation designates 
that certain portions of the record shall be printed, 
and petitioners hereby designate each and all of the 
documents and matters specified in said stypulation 
to be printed as the parts of the record which they 
deem material. 


Dated: February 24, 1948. 
Respectfully submitted, 
EDWIN V. McKENZIE 
J. H.SAPIRO 
Attorneys for Petitioners. 
Copy mailed to attorney for Commissioner of In- 
ternal Revenue, Feb. 24, 1943. 


fEndorsed]: Filed Mar. i, 1948. Paul P. 
O’Brien, Clerk. 
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[Title of Cireuit Court of Appeals and Cause. | 


STIPULATION DESIGNATING PORTIONS 
OF THE RECORD TO BE PRINTED 


It Is Hereby Stipulated by and between the peti- 
tioners above named and the respondent above 
named, that the Clerk of the above entitled Court 
shall print portions of the reeord in the above- 
entitled action hereinafter designated to be printed, 
and shall omit those portions of the record herein- 
after designated to be omitted. 

The following shall be printed: 

(1) Docket entry of proceedings before the 
United States Board of Tax Appeals. 

(2) The pleadings of the petitioner Mohawk 
Petroleum Company and the answers of the re- 
spondent to the five petitions. 

(3) Stipulation of Facts filed March 25, 1942 
in the hearing before the Board. 

(4) Report of proceedings had at hearing by 
Board March 29, 1942. 

(5) Opinion promulgated and entered October 
30, 1942. 

(6) Decisions of the United States Board of 
Tax Appeals entered November 4, 1942. 

(7) Petition for Review and Assignments of 
Error of petitioners Mohawk Petroleum Company, 
Alfred L. Marsten, Jr., Lewis A. Marsten, Edwin 
V. McKenzie, and Estate of Alfred L. Marsten, De- 
ceased, Edwin V. McKenzie, executor, filed Jan- 
uary 29, 1943. 
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(8) Notice of filing petition for review ad- 
dressed to the Hon. J. P. Wenchel, Chief Counsel 
for the Bureau of Internal Revenue, dated January 
29, 1943, together with acknowledgment of service 
endorsed thereon. 

(9) Praecipe for record filed with the Clerk of 
the United States Board of Tax Appeals (now 
designated Tax Court of the United States) on Jan- 
uary 29, 1943; and 

(10) Certificate of Clerk of the United States 
Board of Tax Appeals (now designated as Tax 
Court of the United States) certifying to said 
record. 

There shall not be printed the following portions 
of the record: 

(A) The petition of Alfred L. Marsten, Jr. 
(Docket No. 105968), excepting Paragraph 1 there- 
of, appearing on Page 29 of the record, and Para- 
graph (5) (a) thereof, appearing on Page 30 of 
the record, which read as follows: 

*°(1) The petitioner 1s an individual and re- 
sides in the City and County of San Francisco, 
State of California. His business address is 
405 Montgomery Street, San Francisco, Cali- 
fornia. The returns for the periods here in- 
volved were filed with the Collector of United 
States Internal Revenue for the First District 
of California. 

‘*(5) The facts upon which the petitioner 
relies as the basis for his proceeding are as 
follows: 
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(a) The petitioner was the owner of 3,600 
shares of stock of Mohawk Petreieum Com- 
pany. The said company distributed all of its 
assets to its stockholders prior to October 4, 
1940. The petitioner received a portion of the 
assets of the said Mohawk Petroleum Company 
as a liquidating dividend. ‘The respondent 
asserts and petitioner admits that he is a trans- 
feree of the assets of said Mohawk Petroleum 
Company’”’. 


(B) The petition of Lewis A. Marsten (Docket 


No. 


~< 


105969), excepting Paragraph i thereof, ap- 


pearing on Page 52 of the record, and Paragraph 
(5) (a) thereof, appearing on Page 53 of the rec- 
ord, which read as follows: 


‘“(1) The petitioner is an individual and 
resides in the City and County of San Fran- 
cisco, State of California. His business ad- 
dress is 405 Montgomery Street, San Fran- 
cisco, California. The returns for the periods 
here involved were filed with the Collector of 
United States Internal Revenue for the First 
District of California. 

‘*(5) The facts upon which the petitioner 
relies as the basis for his proceeding are as 
follows: 

(a) The petitioner was the owner of 3,600 
shares of stock of Mohawk Petroleum Com- 
pany. The said company distmbuted all of its 
assets to its stockholders prior to October 4, 
1940. ‘The petitioner received a portion of the 
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assets of said Mohawk Petroleum Company as 
a liquidating dividend. ‘he respondent asserts 
and petitioner admits that he is a transferee 
of the assets of said Mohawk Petroleum Com- 
pany’’. 

(C) The petition of Edwin V. McKenzie 
(Docket No. 105970), excepting Paragraph 1 
thereof, appearing on Page 76 of the record, and 
Paragraph (5) (a) thereof, appearing on Page 
77 of the record, which read as follows: 

‘‘(1) The petitioner is an individual and 
resides in the City and County of San Fran- 
cisco, State of California. His business ad- 
dress 1s 1049 Mills Building, San Francisco, 
California. The returns for the periods here 
involved were filed with the Collector of United 
States Internal Revenue for the First District 
of California. 

““(5) The facts upon which the petitioner 
relies as the basis for his proceeding are as 
follows: 

(a) The petitioner was the owner of 1,000 
shares of stock of Mohawk Petroleum Com- 
pany. The said company distributed all of its 
assets to its stockholders prior to October 4, 
1940. The petitioner received a portion of the 
assets of the said Mohawk Petroleum Company 
as a liquidating dividend. The respondent 
asserts and petitioner admits that he is a trans- 
feree of the assets of said Mohawk Petroleum 
Company’”’. 
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(D) The petition of the Estate of Alfred L. 
Marsten, Deceased, Edwin V. McKenzie, executor 
(Docket No. 105971), excepting Paragraph 1 there- 
of, appearing on Page 99 of the record, and Para- 
graph (5) (a) thereof, appearing on Page 100 of 
the record, which read as follows: 

‘*(1) The petitioner is Edwin V. McKenzie 
as Executor of the Estate of Alfred L. Marsten, 
Deceased, and his address is 1049 Mills Build- 
ing, San Francisco, California. The returns 
for the periods involved were filed with the 
Collector of United States Internal Revenue 
for the First District of California. 

‘*(5) The facts upon which the petitioner 
relies as the basis for his proceeding are as 
follows: 

(a) The petitioner was the owner of 52,300 
shares of stock of Mohawk Petroleum Com- 
pany. The said company distributed all of its 
assets to its stockholders prior to October 4, 
1940. The petitioner received a portion of the 
assets of the said Mohawk Petroleum Company 
as a liquidating dividend. ‘The respondent 
asserts and petitioner admits that he is a trans- 
feree of the assets of the said Mohawk Petro- 
leum Company.’’ 


It Is Further Stipulated that the printed petition 
of Mohawk Petroleum Company, together with the 
modifications and additions hereinabove set forth 
to be printed be deemed the petition of all the said 
five petitioners named in these proceedings. 
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Dated: February 13, 1945. 
EDWIN V. McKENZIE 
J. H. SAPIRO 
Attorneys for Petitioners 
SAMUEL O. CLARK, JR., 
Assistant Attorney General, 
Attorney for Respondent. 


[Endorsed]: Filed Mar. 1, 1942. Paul P. 
O’Brien, Clerk. 


